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Judgment for failure to answer & complaint, amended, after a [demurrer thereto was suz- 

. * ^ tained, is erroneous, if tHe record does not show that defendant liad notice of the amend. _ 
^ ment. , y ` ; * E 
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> Witirams, C; J.—This suit was brought in the District Court". 
: of Columbia County, to recover damages for the violation of a con- ~- 
tract. Tolmie, the defendant below, appeared at the proper time, , 
and demurred to the complaint. His demurrer was sustained. Ot- ` 
_ chin obtained leave to amend ‘his: complaint. "Judgment was after- : . 
ward rendered against.Tolmie for a failure to answer the complaint ` 
~ 80 amended, and a jury assessed plainiiff's damages at four thousand . - 
dollars. Tolmie sued out a writ of error to reverse the judgment; - - 
: because no copy of the amended complaint was served “upon him. i` 
Sec, 48, p. 72, Oregon Statutes, provides that “if’the complaint be 
' emendéd, a copy thereof shall he served on the defendant, or his 
*-' attorney of record, and the defendant shallanswer the same, within;  - 
such time'as may be prescribed by thé court; and if he omit todo, . 
80, the plaintiff may- proceed to obtain judgment as in-other cases of | 
. failure to ariswer.?? ER x v 
_ Sec. T1, p. 76, declares “if the demurrer be- sustained, either ^ 
. . party may ameńd any pleading demurred to, upon such terms as may 
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- _ be just, and he shall serve a copy of the same on the adverse party, . 
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within such time as may be prescribed ‘by-the court. These sec- * 
tions clearly show that a copy. of the amended complaint in the case, 
... Should have been served on the'defendant in the district court. . No 
‘evidence of any such, service appears upon the record, nor is ‘there 
anything to show that Tolmie was aware of the steps taken against; 
him in the suit after the decision sustaining his démurrer. "T'ólmió 
wasno more bound'to appear and anser the amended complaiüt, "^ ^: 
before a copy thereof was served on him, than he was bound to ap- ^'^ 
"s. get pr and answer the original complaint without such service as thë . ` 
EE aw requires. à e. id " i S 
. Judgment for a failure to answer an amended complaint is to be r 
. obtained “as in other cases of failure to answer.’ Nothing then . 
a ` appearing to show power in the district court to proceed to judg- . 
> ment against defendant on the amended complaint, we. think there is 
error in such judgment; and hold that the record ought to show affirm- 
atively some evidence of, a service of the amended complaint on Tol- 
mie, or some act of hisin court, after such amended complaint was  ,^ 
.* filed, rendering a statutory service unnecessary. i N pe 


Eu Judgment reversed. gr 


. gik A : : 
OLNEY, J.— Whilst I do not dissent from the opinion of the court, ~~ 
I would have been quite ag well satisfied with a different construction 
, . of the Statute; I seeno very good reason for making this ån excep- , ^: 
> tion to the general rule, by-which the. service of papers in the pro- 
" » “gress of a cause, though required by statute, need- not affirmatively 
> . appear on the record to support the judgment. When tbe court has-. 
jurisdiction of the person and the cause, errors in the exercise of: j 
~~  , that jurisdiction ought not to be presumed. It is certainly illegal: 
and erroneous t0 give judgment for want of answer to an amended 
- complaint not served. The only question is whether the service 
should appear of record. My brethren think it ought; and in this 
` conclusion I .atquiesce, rather than assume the, attitude of dissent. 
`.. uponanunimportght questioh'of mere practice., - =; se 
t Horsnook, for Plaintiff in Error. : "S. 
'o. 2 CAMPBELL, for Defendant in Error... : 


E ga 


e ETANG 


Say ro ue s 


» 
A 
k 
Y 
« 
‘ 
, 
- 
J 


E 
Ome t 5 t r um 
* we os Fae TS s " $ $ * 
~ = i . cé e aah i a oJ 


oa 


4 
s 
EJ 


+ 
A 


wee 


x 


- 


# AUI - ^ 
^ z x TOM a N in A = Be , He 
; yve f T a s : "a lx i 
" - A e Je 
Š Se : £o n e Fs : 
e ^ yo s 2 gx Ti yx 
" E 2 Ew 5 em ton - x a > = 
H r ? s T 
ei E te 5 ~ m Los 
- cab Bd We E^ pum er Prah a nod " fo o) m z ist. Wu "m 
L.ZacnanragNonroN, Plaintiff, «7.740... ei^ 
"a * » 2 o yor "0 P $ i. at d $ TM ox KE 
ge PS E M Whee ce | Adjourned frog Wüsh- - 
Ws dd. essc du Soe eMe eS qued ington County: ;. ^ 
' x S E E be P hec NE CUN :| ` ee bone 7 tao . 
p y) r D e oss uu 
; -GaprieL Winter, et al, Defendants, | " 557.7. 20. 7? : 


` 


Y 


~ ^, process of the Court” in that suit. — .. 
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In an action on a forthgoming bond given^n an attachment suit, under the “Act of,1851, ig- " 
18 no answer to szy that the Defendants in. the attachment * surrendered themselyes ty the ~ ^ 
i "Sa e “I >? No ac 
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WiLLrams,”Ch.* J:—Norton ‘sued: Winter ‘and Latimer in‘ the 
district Court of ‘Washington County, and attached their goods, and — " 
chattels, on the ground that they. were ,non-residents of the Terri- — 
tory. Defendants gave a bond to the attaching officer, conditioned , ` 
that the property attached, or its appraised value. in: money; should . 
be forthcoming to answer the judgment of the court. Plaintiff now 
sues for damages, averring a judgment in. favor of himself, ad: 

, against the said Winter and Latimer in the’ said suit, and a breach 

, of the condition of said bond by defendants. ` Defendants for answer 
in substance say that the said Winter and, Latimer, in the said -at- 
tachment, suit, * surrendered themselves to the process of the Court, 
and appeared and answered to the action." Plaintiff movesto strike," `. 
out this pleading by defendants, on thé ground that it is a sham-and 


irrelevant answer. Section 9; of the “CAct allowing and regulating `~ 


writs of attachment," General Laws of Oregon,‘ page 60, declares ` 
‘that it.shall be competent for such defendant, (meaning the defénd- 

ant in an‘attachment suit,) at or before the second term, to file special -- 
 bail’or ‘surrender himself. into custody, or elect to hive the property ` 


attached .remain in custody.” ' 


x NF 
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The same section further provides** that if the defendant’shall +. 


enter special bond ór surrender himself into custody. as aforesaid; ~ 
_ the'operation of such attachment upon the property and’ moneys of . 
said defendant-shall cease in respect of the plaintiffs, whose declara- , 
tions may have been pleaded to in custody, or by reason of having ` 
filed special bail.” - Admitting that, Winter and Latimer by surrén- —: 
dering themselves into custody, or filing special bail, could thereby 
. have dissolved the bond upon which this suit is brought, the answer - 
does not show that they did either.of these acts. gts Be 
,  What-defendants mean by saying that Winter and Latimer “ sùr- 
- rendered themselves to the process of the court," is not very appa- 
rent, but: there,seems to be an effort to get at a defence by implica- 
tion, which cannot, with truth, be.set up ina direct averment. When ` 
É defendant appears in-person, and answers to any suit against him, 
he may in one sense be said to surrender himself to the- process of —4 
the court; bit non constat that he is Zn custody," for ina majority | -~ 
of Givil cases there is no power to ho.d a deféndant “in eustody.?” 
"When the goóds and chattels of Winter and Latimer were seized 
under the writ of attachment, they were.“‘in custody’? of the sheriff, 
but Winter and Latimer might have taken the place of their -góods, — 
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. and then they would have been “in custody? as the statute contem- Eu 


plates, but if they did not thus substitute themselves instead of their 

property, then they “ elected to have their property attached remain Z 

~  meustody? . s x ae NAE e 

2 Defendants answer does not show that Winter and Latimer took ~ , -+ 
the place of their goods “‘in custody, or ‘that they” did EUM /. 3 
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more than personally to appear in court and answer to the suit, and’ ` 

* therefore fails to show that Winter and Latimer’s goods were released g 
from the attachment, or that defendants” obligation in the:forthcom-., - «^ 
ing bond was discharged. -Nothing appearing in the:answer to bar, ^ - : 
or-in any way affect punt ?s right of recovery; the motion to strike 
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out must be sustaine » 


dE oot ide WWE Motion granted. ^ <+ 
_ v CaMPBELL, for Plaintiff. A v oe MCN ` 
. -Cumn, for Defendants: Ea m ue i x 
u T DEM P Tie [i E Put P - i “y 
. , - . ‘ » M P 
N a * ED - mm - , 
Rs s x 2 cT rers E H r z? ; 4 " ` em A i ° 
gd . a iw E as *. EM N 
. HamwER, Jennines, & Co., Plaintifs,) ` T EM ae us 
‘nt 1 * : x : dic 7 ^ ^ md s E 
EC QUSS 07 . ^ "Error to. Clackamas Co. 
.SrEPHEN Corrin, Defendant. ' ge ves : S | 
Judgment on an award made by referees, after the time of ‘making such award hsa er- — . E 
, 7 pired, is erroneous. ge ; : ees n E ae 
NUS. E NA . s Eg m 
- OLNEY, J.—This is à writ of error to'reverse a judgment of the Ld 


district court of Clackamas County on an award of-referees. The - 
; cause having been referred in that court, the time for-making and * 
filing the award was afterwards énlarged to the first. day of the then 


‘" next term. It was made and signed on the third day of the term; E» 
and filed on the fourth. - The district court, in treating as unimpor-: —_ : 

` tant the delay to put the paper on file,‘ appears to have overlooked pe tuns 
the fact, that the-award itself was not made until after the aüthority ^ 


- of the referees had expired. 
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Pe P" " Vi AUR a 
T es . Judgment reversed..-. 
*. * - 
; * x 
Warr, for Plaintiffs. ~ a- a . 
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E: dissolution of an injunction i isa technical breach of the ddios bond.. ~ ^ i en To. 
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OLNEY; J. —Cason obtained-an injunction restraining Stone: frm . ^| 
' running'a ferry; which being dissolved, Stone brought this suit.on - 
x the injunction bond for the loss of ferriages. Cason answéred that ~- — ^. 7. 3 
` the ferry was on his land, and Stone had no license or.other right. to, `, ` 
. _ ' ', keep it; and-that the fetriages would not more-than have defrayed as 


~ . .* the expenses of running it. „Stone demurred to this answer, and the Aa v 
. question thus raised was adjourned into this court by-the disttiet ` m 
court.of Clackamas County. U wd 


- „The bond is conditioned ‘to pay all costs and Yerioges s occasioned , . 
by.the injunction. his. must not be taken {strictly by its words, . Rope 
but conditionally, if the injunction was improperly obtained, or should - , . 
be dissolved. ‘The dissolution of the injunction’ was a technical ~ l 
breach of the bond, for which nominal damages may berecovered. | — . - 
` The matters set forth in the answér, goto the question of damages, | mE 
not to the right. of action.  . m acu y 

r R i ‘Demurrer sustained. - EE 

' — OXMPBELL, for Plaintiff. - 4 Deen on E 
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NEL : | Appeal in Admiralty," “Wash: de 
P ` ak ington. County. , duo s E 1 
THE, STEAMSHIP Couns; AND] e z c. i ae See PR 
a ng OwnEns, “Defendants. ) " Dan "VEN - : 


" New ‘evidence cannot be received in this Court in Admiralty causes. ` i . 

2. A rehearing will not be granted for newly discovered evidence, unless it appear that the : 

` evidence is new, and not cumulative, and that the application could mot have heen made " 
jn the District Court. : ore 

3^ Wheréa collision occurred between a steamship going ‘down, and a brig “coming up the’ EE blc 
Columbia river—Held, that the steamship was guilty of the primary and greater fault: i 
lst. Because she was running close to thé Jarboard shore; 2nd, Because she was runmng , 6 - 

down stream in the night, at foll speed, when ‘there was danger of “meeting other vum ; 

jt icu een 1 stunt eas (ONG KM Ve shore. - . Pee 


Holbrook, for. the. defendants, ‘asked’ leaye tointroduce ‘new evi- 
deni ‘in this-cause, which was Opposed by Campbell, for enamel Ee 


. 


r f 
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bi 


x : . Witurams, Ch. J.— The admiralty practice, which has grown up ^ 


x. ‘under the federal judiciary acts and rales of-court, is nöt the prac- 
`, tice of this court. The act of Congress creating this court, is as + 

- * high aithority-ag any other act of «Congress. -By that-act, writs of 
<<= ". error, and appeals in causés of federal recognizance, are to be made 
" , té'this court * the same as-in other cases.?. In no otheb.càse:cdn //- / 


£ > 


. o. ` new evidencé.be-receiyed in this court. Chancery, causes are héard^ / 
. “anew, but on the same pleadings'and praofs aS in the district court. . 
77 . , Admiralty eauses must be governed by the same practice. ^. - 
"s "^ ^07 D. By-the Court—Leave refused: - 
: ERU MM NE C Ee ete eee ng a, Pane cts 
gri Holbrook then filed affidavits, and asked to have. the cause ‘remit? « 
gm téd to the district court for rehéaring on neiyly discovered: evidence. 
< + à *Y ae We x ^ MES ORO ne i4 V ae dig 
"al > . |. OrwEY, JH is indispehsablé to this application’ that itcould = - 


t> not-have~been sooner made, and that the evidence"be neir-and quite - 
* . x e,¢ . » PEN - 
material. None ‘of these conditions exist; in -this. case.. No-good. 
- + reason is shown why the “application ‘was not made im the district 


“yrs Jeourt below ; and besides, the same evidenceis already in the record, > 
& o testified by another witness. - 7O te 02 Se 
GENTE D i -` 1 “By thé Court—Applieation denied. - - 
: NEC ONTRRE DOE REI a ce a LIS TI CM 


: “Orne, J.—This‘is an appeal by the owners:of. the steamer from : 
-'  * the decree of the district court of Washington County, wwardingsit _ 
hundred dollars to the owners of the brig Francisco, for damages by 
collision. - The district court decided that the’steatner was principally- 
< in fault, but that the brig might, by the exercise of ordinary atten- 


iE . tion and skill, havé avoided the collision, and therefore divided the — - 
~ | loss between them, and awarded the costs against the steamer. 2 


.* 7... bowsprit of thelatter ran" into the steamer's paddlé-box,- ah 


"5 Tt appears that the brig was running up the Columbia river-before 
the wind, at the rate.of five or six knots an hour,,near the south or 
. 7. west shore, and-the'steamer was ranning down; at'the rate of twelve 
- ^; Qr fifteen knots an-hour, near the same shore. It was about ten 
. o'clock at night ;‘but-the moon-shone, and the vessels discovered each » — ` 
-> .* otber at-a considerable distance. ‘The brig put her helm aport, and 
the steamer put hers to starboard, each intending to.run between the ` : 
> "other and the shore; so that thé course of each was across the track, `. 
of the other. As’the steamer was*crossing the bow of the ui aa 
~ Was 
-` eàrried away with much ofthe works on thé brig's stafboatd quaf- .- 
` ter. The injuries were repaired at an expense of about six hundred 
/. - . dollars, and tbe losses by detention were about six hundred. 7/7. 
i _ As usual each casts the blame on the other y; and? the-cireumstan- , 
- °° ` .¢e3 by, which their condiict, after they saw each othet; is fo:be judged, . 
.. _, ate obscurely developed by the evidence... But there aré-somie gene-' . 
ov 37 ral rules, recognized elsewhere, Which navigators oh, this coást can- — 
AM not too soon learn, will be applied by the courts as tests of their cire ~ 


and skill..c:Among those relating to. the navigation” of frequented M 
timete, arë thé following :, Vessels going down are-entitled to t ie ben- f 
a *t > , & ~ cad 
E IT S ^ Pe ts . r 

> ^ vw, SI e Ys x "m L1 E 
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efit of the current in the middle of the channel} -and vessels going. 
up ‘are entitled to the benefit of the eddies-along the'shore. Vessels. — 

- bound ‘either way, when they run‘near shore, are to take’ the shoreon — '' 
their starboard side, unless some local cause or other exigenéy makes ^ - 
the larboard preferable.” A steam vessel, having occasion -a& night, ~~ 
or in a fog; to run on the Jarboard-side, or indeed -on either side; or | 


-in'any place where there is a known probability of falling in -with <2 

other vessels, should slacken her speed, and increase‘her vigilance in 
proportion.to the danger, and be momentarily on the alert to reverse 

' her engines, or to make any manoeuvre in her power necessary to thé 
safety of other vessels. —— i NE 


Had the steamer been in the middle, or on the north side of the. - 
‘iver, which at that place'is near a mile in width,-the two vessels 
would never have come into‘dangerous*proximity. -Or if, running in 
the uight, on the side belonging to vessels bound up, against a wind’ ^ 
of ‘which such, vessels would be certain:to avail themselves, she had ~ 

- run at half instead of full speed on, discovering: the’ brig, the more ~ - 
leisurely to watch her manceuvers, and had reversed her engines when , 
danger became imminent, the accident hardly could have happened. ; 
‘The opinion'of some of thé witnesses that checking her speed would 
have caused a more dangerous collision further forward on the steamer , 
must be understood to relate to the time when it had ceased to be in 
the'steamer's power to avoid it. The fact that full speed carried 
Ber only half way across the brig’s path, proves that a-reversal'of 
her engines, a minute before, would have given the brig time to pass. — ^ 
‘That the necessity for, this, was or ought to. have been seen in time, 
is certain.” The witness, Frazier, a passenger on board the steamer, : 
standing inthe purser’s office, heard the sttamer’s pilot order the — ' . 
‘helm to starboard, and then repeat the órder, and then exclaim, : 
* Where is she coming to?’ Upon this the witness stepped out of 
the office; and &aw.the-brig.over the starboard bow, three or four 
hundred hundred: yards off, heading up stream. She changed her ~~. 
‘course-to starboard, and the steamer changed hers to larboard, as if 
each would get between the.other and the shoré. He watched until 
‘he saw where the brig would strike the steamer, and then went for-- 
‘ward to avoid the shock. © 4 — ^ os, DC 
All the testimony, whichis meager enough, confirms this accouüt, ' — 
and.showa that the steamer saw the danger in time to reversé.her. ~ 
‘engines, snd allow the: brig to pass." Instead of which, she ‘shot 
across the brig’s bow, with frightful velocity, almost at right angles. 
herr there, it is true, she could only proceed, whatever the conse- — 
"quénces, ^ But that^does.not justify her being there. Jf she did — . 
not, and could not see the brig’s manceuvérs in time to check up and ``». 

let her" pass, it only proves how important it was that she should keep ` 

ef own side'of the river, or else run slowly and cautiously at night, - 
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in the known track of other vessels.” ~ 


"fhe'evidence doesnot suthorizé- dècided opinion, whether the. , ~ 
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steamer erred iu pes her helm’ to starboard when she saw the _ 


ie 


brig. “It wat a departure from an importantrzale, the-observance of ^ « 
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which would have carried these vessels- by, in safety. “She may, as 
she claims;*have seen the brig on her starboard bow. But .she knew 

- the brig was under full sail before a fair wind, aud it was taking a 
great risk to presume the brig would make thé wrong mancurre, ip 

. anticipation of the steamer’s taking the wrong side. But if she saw 

. the brig'tao Jate.to take her own side. of the river, it does not excuse, 
the previous fault of being on the wrong:side, nor the sübséquent 

~ reckless speed with which -she intercepted the brig. If either of 
an errors had -been avoided, the accident would not’ have, hap- 

ened. i , pos 

r That the steamer was under the command of a licensed pilot might 
protect the master, when sued’ by his owners, but it does not protect 
the ship, or her owners, whose servantthe pilot was.. The conduct of 
the brig mustalso be examined. She was nayigatingin her proper place, 
aud made the right manceuyre when she saw the steamer. "Even if 
She.sa the steamer on her starboard bow, she was right in expect- 
_ing that vessel to put her helm a-port, and take the half mile’ or 
more of channel that lay'open to her on her. proper side. But her 
pilot testifies that he heard the steamer’s helm ordered to starboard. 
If, up to that, time, she was right, which she doubtless was, in acting 
on the presumption that the steamer would take the other side, she 
now knew, or if skillful and attentive she would have known, that 
unless she too put her helm to starboard, the steamer would cross her 
bow. Nòt to see this was want of skill—not to act upon it was want 
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~ of prudence. Her pilot says he would have kept his course if it had 


split him; and that the danger was so suddenly upon him, that théve 
was no chance for escape. But this door of escape was opén. True, 
it was om the wrong side—but being the only one made it the right 
one for that occasion. Whether she had time and space to turn 
away, the witnesses differ in opinion. But when we consider that 
the order to starboard helm was given both. times-before Frazier came 
‘out of the purser’s office, and that, by keeping her,course, she did not 
feach the steamer’s path, until the latter had nearly passed, it is 
difficult to believe she could not, at the rate she was moving through | 
the water, have turned her head aside. It was sudden, but not with- 
out warning. Her pilot knew that he was meeting a powerful steam- 


_ ^ ship, and was told by the mate that she was, coming directly towards 


him. He should not have been taken by surprise... He should. have 
‘required no time for deliberation when he heard that order dn board 

. the steamer. That degree of-attention. and ‘skill, which ordinary 
seamen would under those circumstances have put in-use, would 
almost certainly have prevented the collision, . ... ^. 5.77 4 

. But as the primary aud greater fault was with the steamer, whose , 
ross. misconduct brought both ‘yesséls.into danger, it is not so inüch 
justice as public policy which requires ihe..loss.to ,be-divided; lést 


navigators might be encouraged. to forego. the. necessary exertions. m 
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Compensation, fixed by Statate for certain services, cannot þe increased. — , 
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“OLNEY, J.—This is an agreed case submitted-to.this court. The 
facts as stated are; that King, one of the commissioners to erect the -- 
. penitentiary, was chosen by. the board ag acting commissioner, whose 
duty it was * to preside at all meetings of the board, and, superin- . 
tend the performance of all-contracts tor labor and materials, which’ 
may:have been authorized by the board, to see that the terms of each 


contract.are fulfilled; and to do:and perform such other duties per-, ; 


“taining to the erection of said-penitentiary, as the board shall direct.?? 

or this serVice the. statute provides him a compensation of one hun- 
' dred dollars a year’. It is agreed he performed. services ‘as such 
acting commissioner, by making jolirneys in seatch of building rock, 
and looking after the execution of contracts, worth, including expen-  . 
ses, two hundred and seventy-three dollars more than the 'compensa- 
tion fixed by law; which extra compensation has been allowed -and 
en to him by the board; and this suit is brought to recover it 

ack. , . UE ee eee Te "MET PRAE MEAS 

- ^ The statute having fixed the compensation, it was not competent 
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. for the board to increase or diminish lt. ^ ~~ : : 
* AE B Judgment for the "l'erritory. 
CAMPBELL, for the Territory: Mois fuae E. 
, Fagrar, for Defendant. ^5. $u l 0 oa, 0, 7 ii. 
Ln ^ po OO aaah A e x 
"pom j su VES pog CBSSUM S 
. ‘Terrqrorny oF-OREcoN, Plaintiff,) ^" X. eo P n 
ROME DE | Agreed case from, Washing- : 
MN et, Y c ak i z7 ton County. . > ' 
.Ssunnrck; Norris, Defendant. | CMT LLA TI 05 
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"When the Statute required the Board.of Comnnsmoners fof erecting a Penitentiary to have 
Secretary, without fixing his salary—Held, That he was entitled to a reasonable compen: ' 
* - gation for hi services. —, G 2 E "d : 
- » » at j ee y da ta ^ os 
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» ^, Otney, J.—This-is an agreed case submitted to this court. ; The p . 
- “facts as stated are, that Norris, one of the commissioners to erect + 
the-penitentinry, was, chosen’ by, the board as their secretary; and 
for liis services as such, reccived from them.two hundred and fifty 
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"dollstà; and this suit is brought fo recover it back. .. > : 
|. 7 Thé statute requires the board to have a secretary, but: makés no 
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, * provision for his appointment of ‘compensation. The duty to have a- 
, sétretary implies thé: power tà appoint one, in the ;absence of'all 
>_>- other legal means of procuring the services of such an officer. -The 
.duties of a secretary do not appear to/be incompatible with those of 
., & mêmber of the board. Both could be performed as effectually -by 
~“ `> the same person as by different persons ; and. in neither capacity 
would he be‘likely to have views or interests inconsistent’ with his 
duties in thé other capacity. There’ is ‘no. reason therefore, why a ` 
mémber-of the board-conld not be employed as secretary." - 
Thé fund which ought to pay for ‘that service being subject to the 
_» order of the board; the power to employ might include power to.com- 
pensate out of that fund. But however that may be, the, defendant: 
having, according to the agreed statement of facts, received but: a: 
; reasonable compensation, iè entitled to retain it against the Territory. 
20 7 57 5s. 7 By the Court—Judgment for defendant, : 
i -+ CaMPBELL, for the Territory. i ui 
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Error to Marion County. ^. ^ >> 
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James Rieger, Defendant. |] ^ 2 0 0. 1) 00V 
Courts of the Terntory have jurisdiction to protect a settler from any invasion óf,-or actual 
"7 —— injury'to lus claim. E Eoo DEO yee 


l -. ‘Orkey, J.—Rickey'séttléd-on the public land under the dct of 
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Sue uud "ebutt to instruct the jury that-Rickey not haying filed his notifica- 


» er ANM eh «Ghee Lem Ns Š 
: . Q,Second— Phat one who fles his notification. within three months 
- "after the survey, is entitled to hold against one who does not: 
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_ Of the abstract question, df. boundary it is. clear the courts have 
not jurisdiction. “A suit cahhot be maintained for the mere purpose 
of deciding sach a controversy.’ But it does not. follow that the 
boundary between Claims cannot be investigated by tlie Courts ‘as a 
means to some'other end. If they: are competent to-do any. act, 
which they cannot do without a knowledge of thé true boundary, then 
the ‘principal power necessarily includes the incidental one." +- ‘ 

" That the settler would have: a sufficient standing-in.a court-of 
equity to restrain adverse claimants, as wëll as strangersyfrom com-- 
miting waste and injury, while his title remains inchoate, cannot be ^ ^ 
doubted. While in possession, complying’ with the conditions of the’ 
grant; equity will preserve for him, m' the event of: his success, what- ~+ 

,*ever, is in itself valuable, or gives value to the land; as timber, storie, 
water; and all other incidents. and appurtenances, as nature ‘made 
them.” "This may be done without inquiring which of* two conflieting - 
claimants has the older or better right. -It js only necessary that 
the applicant for such aid is claiming’ and may succeed in obtaining 

- theland;, The injunction is a favorite remedy-in this class of cases; , 
since ‘it’ may’ be applied with httle delay or expense, and be so 
moulded to thé circumstances of ‘each case, ‘as fo save the rights of 


each-without impairing the rights of any. ` e 
“ But thè power of the court to adjudicate a disputed boundary, as 
a means of affording an action of trespass or ejectment to thé older, ~~" 
~ or otherwise better claimant; is a different question, and must depend SM 
on the nature of the settler's right. -If it is purely équitable, he — ^ $ 
must look ‘to the courts of equity alone for protection. If it is also cae ] 
of legal cognizance, the courts of law must afford a remedy. — ^, > 
The settler's relation to the land is that of an occupant under à. 
contract of purchase. He-has accepted the proposition: of the gov- . 
ernment, and entered upon the land in, accordance with the terms _ Å 
proposed; and severed it fróm the body of the public lands by defi- wr v 
"ite boundaries, and is in possession, complying ‘with the-conditions RM 


D 


of the purchase. , . ; f 
* 7 In White vs; Guirons, Minor, 331, it was-held that: one who had 
, vonfracted with the owner to settle on the land and make improve- ` E 
* ments, and perform certain conditions, and then to have a deed; wag E 
` entitled to an action for possession against 'a stranger. | = ' ^ - 
‘In Gilday vs. Watson, 2 Sergeant amd: Rawle, 410, it was-held — ^' | 
that a settlement with intent to take the whole of a vacant tract, ^ 
under a law of Pennsylvatia, which entitléd the &etiler to a pttent, 
"on proof, of compliance with certain conditions, part of which ‘were : 
settlement and improvement, gave the settler legal possession of- the 
* wholè tract.. , — ^" rt CPP ME 
- Occupancy, with a yiew to obtain a settler's right‘urider the laws - ^-^ —- ` 
, of Pennsylvania, has always been regarded as giving the occupant a ~ - ; 
"+ — legal title and possession, to the extent of his survey, though unen- ~ QI 
' , closed, against all persons extept thé state. This is believed to have mE 
been the doctrine of all thé colonial proprietors and states, who dis- — . € — 
posed of lands by- this and;similar modes, though the dearth of books ` 
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>: án this Territory renders an investigation of: the subject iaprdética- - 
2 ble... It is.however quite clear upon principle that when the govern--~ ' 
' ^ ment, or other owner, contracts with the purchaser, «that he .shall, 


~., occupy the land iu'order torentitle himself to a‘ conveyance, the çon- 
a tract gives the right,of possession; and actual. occupancy under ~ the 
contraét.is possession-of the entire tract,: whether enclosed or poty” 


M 


3 and this, possession and right of possession‘ are exclusive and suffi, ° 
.  elent to support an action of trespass, unless the’ defendant shows a. 


.* 


. better right. “As the settler has possession, and a right to the exclu-, 
i sive possession of bis entire claim, it-follows that he ‘must have ‘a, 


yemedy.for any wrongful invasion of it. : — os "Hc 
Jo. The:Surveyor-General_can only decide the abstract. question of ` 


' "right between the, claimants. He cannot protectthẹe trae owner,*' 
afainst-wrong-doers.. This-tan be done only by the judicial tribu- 
‘nals. Congress Has éstablished the Jand-office, and the courts: ,To ` 
the one it has given the power to -defer'mine. the right, and to the 

other power to protect the right. — ae -_ 
. It being the right of the settler to be protected in, bis- possession, 


while he continues to comply.with the terps of the laws and the duty ; 


t 


~., of the courts to afford him that protection, the existence and extent 


^ x * 


e of his alleged possession "must -be ascertained.’ If two claim ad- 
' versely:to be in possession of the same tract, by virtue of haying 


EI .* > - 


included.it within their respective boundaries, the legal possession is 


in hinin whom the right is. In such a case of mixed possession, it 
becomes necessary to ascertain which is the true owner, in order to 
determine which has possession, and to afford him the protection to. 


. which he is entitled. ‘The court must therefore adjudicate the right, 
not as an end, but as a means to an end. a © 


^ < 


.. When 2 qualified settler has set lawful boundaries. to his claim, 
NES and has. commenced his residence and cultivation, the land is severed’ 
: from the public domain, and'has become his private property. When : 


forfeited or, abandoned, and not before, it falls back into the mass of 
* ~ publie lands, and becomes ‘aghin subject to settlement., Whilst it 
remains private property, the owner has the same rights and reme- — « 


- dies against third persons, as if his title, such as it, is, Were indeféa- 


x x 


o - sible. That title is an equitable one, accompanied by possession, . 
and the right of possession, which-is sufficient to maintsin or defend 
oda at law, against thiid’ persons, not clothed -with thé legal ^ . 
: Nee title. ^ — |¢ B UP E age 
Oo v. . 0 Rickey having first included the disputed tract within bis bounda- 

i . ries,- was the true owner, and was therefore in possession, and enti- . 
tled to maintain the action, unless the‘other-claimant gained priority 
by filing the first notification. The record does not contain sufficient 

*". - to present this question. <It does not appear that- Rickey could not 
- '. file a notification, dating his settlement prior to the notification of 
f € ^x the adverse cldimant. “The instruction’ was therefore “properly : 
: .  redused. . `  .- ` By thé Conrt—Judgment affirmed. -,. 
i : B . Ha&nr«G & Grover, for Plaintiff. . . pO y a i 
i S <a _ ‘Barnum, for Defendant. 2 2 "uL MICI 
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J PM default e corporation, whén the record does not show. that process was ^ 
served upon “ the President, o other aoan, pereki, cashier, or managing agent thereof.’’- 


“13 erroneous, c pAn gr : 3 LS E CREE: 
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" DeApy, E —At the September term for ‘the year "48515. of the 
court below, judgment by default was rendered -against the plaintiff 
in error, for the sum of five hündred and: thirty-five dollars. d 


The company now seek io, reverse this: judgment, , because the .' 


yt 


return of the sheriff does not show- that the, summons- was served 
apon them. Tho return of the sheriff is in these words z “ I hereby 
certify that I served the -withii writ by giving Collins C. Baker a 
certified copy. of ‘the same, with a copy of the complaint, this ‘15th’ 
day of July, 1854." The code provides that “if the action be^ 
against “a corporation, ? “the summons shall be served by deliver- 
‘ing a.copy thereof, together with a copy of ‘the complaint!” to-the . 
“ President, or other head of-the corporation; secretary, óasbier, or 
managing agent thereof." Whether service has been'made, or not, 
is a question of fact to be determined by.the court, upon an -inspec- 
tin of the return of^ the officer., There can be no question that this 
return fails-to show any connection between Collins C. Baker and 
, tHe company. . > one 
Whether service "upon him was, notice to "the company, “by reason 
_ «that he was their “ president, secrétary, cashier, or managing agent,” 


/ the court cannot tell, and will not presume.- *- ee > 
- s J udgment reversed. 
LAN ait, for Plaintiff, - . (e. 
í 5) ros D o Me 2s 
~ CAMPBELL, for Defendants. - je s De 
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Where there-is a judgment by default, thé officer's retarn most show gervice of process af 
required by statute, withdut reference to plaintiffs! complaint. * * ` 


a t & i 
Dzapy, J.—At the September term, A. D. 1854, of the .court 
below, judgment by default was rendered against the company for 
the sum of two hundred and sixty-six dollars. ‘The`return of. the 
officer who sérved the simmons alleges that “a certified copy’? of: 
"the same was delivéred to C. C. Baker. ‘The return is silent as to 
whether or not Baker was the agent of the company. ` This case is - 
sought to be ‘distinguished from that of the-same “ Company vs. 
Williams,” decided àt this term, for the reason that it appears from 
' the complaint ini.this case, that C. C. Baker, as agent for the Willa- 
, mette Falls:Co., made the-promissory note upon which thé suit below 
--was-brought. « + .-. ^ cos 
- If, for the sake of the argument, it be admitted -that the court 
may look-to the allegations of the complaint as well as the return. of 
„the officer to ascertain if service has been had, it‘ then only appears 
that Baker made the note as ^ agent," while the code requires that 
the service shall- be upon:the’ * managing agent. Baker might . 
have had an agency to make this particular note, and still not be the: 
general or/C managing agent? of the company. Upon the general 
or * managing agent’ very naturally devolved the duty-of defending 
suits brought against the company, "and. to such agent the statute 
*provides that notice of the commencement of ‘suit shall be given. ` 
- Again, the note described in the complaint, and. signed by C. C. — 
Baker, is dated “ June 25th, ?^54"—the date of the service is tho 
“15th day of September, A. D. 1854. “Admitting that the court ~ 
would be authorized to infer from the execution: of the note that 
-Baker was the “agent” of the company upon whom service might 
be made, within the meaning of the-code, on the “15th of June, ^' 
254,” non constat, that Baker was such agent upon the- 15th day 
of*Septembery;.A. D. 1854," when this summons’ was served. | 
. But the court are of opinion that the question of service, or no 
- service, must be decided by an inspection of the nature of the officer, ^ . 
or other person serving the.summons. No averment contained in the ` 
plaintiffs pleadings can cure a defect in-such return. If the law 
were held otherwise, this case woüld serve to illustrate what the result 
might and often:would be. The officer certifies that he served the gum. 
mons on G.-C. Baker, but the other important fact, without which , . 
the court cannot acquiré jurisdiction, to-wit: that C. C. Baker was, ~ 
at the-time of such service, the ** managing agent” of said corpora- 
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tion, the-party-himself is permitted to supply, by an ayermentinhis ~ ‘| 
' complaint.. If this be untrue, the company have -no remedy for a 
‘, “| false.return, because. the officer has not made such a return. ~ He 
only returns, that he served-the summons on C. C. Baker.. The 

. '^ defence to the suit below may have'been that Baker was notagent, ^ 
and therefore not authorized to make the note; if this defence were - 

true in point of fact, as it might be,-service upon. Baker wonld not + 

- . be notice to the company—and by ‘collusion between- Baker ana, the nee 
plaintiff, in the niaking of the note, and suit-upon it, the company , < 
without remedy might haye a judgment rendered against them, with- z 
out notice'of the suit, or even the existence of the cause of action, - ^ - 


° ` u | * Per Curiam—Judgment reversed, 
. Wart, for Plaintif . 2 ws ; " o ati TEL: 
r- HoLgrooK, for Defendant; -  - - Pov : 
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Bensamin STAnE, Defendant. E p o . 
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*. Principal bonnd by the acts of his agent, Primcipal must adopt o1, reject the. act of his 
: agent as an entirety: n a mn m 4 or Ws p 
|? 2, Where one of two must be insured by an act dono; he who caused af, should suffer rather -~ x 
, “than another. p^ ue cs ' . . 


Witiiams, Ch. J.—On the 20th day of March, 1850,.Lowns- —'. 
dale, Coffin, and Chapman, as proprietors of the town of Portland. ~ 
conveyed. a certain parcel of land therein situate to TA. Hall, W. = + 
. Hall, and S. S.. White. On the.18th day of August, 1853, W., ' 
Hall conveyed to Dennison. On the 3d day of January, 1851, S. ` 
S. White'and T. A. Hall conveyed to F. M. Smith. On the ist UT 4 
day of August, 1851,:F. M. Smith conveyed to Flannery. June 
5th,1852, Flannery conveyed to B. F, Smith and S. B. Marye. ^ -`> 

. January 10th, 1853, Marye conveyed.to Dennison. . July 15th 1853, ' 
B. F. Smith and Dennison conveyed to Coleman, -so that; Coleman l 
„thus became vested with, such title to said land as Lownsdale, Coffin,” _ * 
-and Chapman had on the 20th of March, 1850. ., ^; ^ ^ - 
_ | On the 16th’ day of: September, 1858, Stark made a deed ‘of-the : 
~ 77 sume property to Coleman, and-covenanted with: him thatif ever if ‘© - —~ 


from Dennison and Smith, was goód as Against him, then he would. .” 

refund to Coleman whatever he received from him for said property. ` 

On. the 1st day of March, 1850, in San Francisco, Lownsdale and 

. Stark divided the town of Portland “between: themselves by-deed:ef.. 

' partition, in. yu E agreed to ratify all sales made by-Lowre- . - i 
P Des. (c, —8; Sog Sec SQ eo 


a 3 
P 4 & - à 
A ^ 
a 


Should be made to appear'that the said title which Coleman derived © ^ - .. 
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+ dale prior to'that time. : Orthe 18th of April, ensuing, Coffin: and . 
Chapman ratified this act of partition" with a qualification, that all 
Tots, sold prior to notice of such partition, should stand on the same » , p 
footing with lots sold before it was made. ‘On the 15th day of the : 
same moth, Couch, a$ thé attorney in fact of Stark; agréeü to DU» Ze 
qualified ratification by Coffin and Chapman. According ‘to „the ^ e! 
division between. Lownsdale and Stark, the lot in dispute was in'that 
partrof the town allotted to Stark;-and was not one of the sales rati- “ey Ü 
fied by him in the deed of division, unless'thé said agreement of 
Couch be regarded in Jaw as the agreement of Stark. On the 26th 
day of September, 1849, Stark executed to Couch a power of attor- $ - 
ney, authorizing htur “ to do'any and all acts during Stark's tempo- i U 
rary absence from tbe Territory, which Stark might lawfully do if per- 
-sonally present. Couch testifies that he had:this power of attorney 
when hé agreed to the modification of said deed of partition by Coffin 
and Chapman. Stark says that the said power of attorney was 
revoked on the 17th day of January, 1850, by the appointment. 
of George Sherman, and that Couch had notice of such revocation 
about the first. of the following month.-. Couch states that before. -< 
making the said agreement with Coffir: and Chapman, he had. notice 
that-Stark had’ appointed another agent in respect to real estate, and 
that he informed Coffin and Chapman of that fact. — . 
Taking the answer and evidence together, it is quite evident that ` 
there was no revocation of the power of attorney to Couch, except 
a notice from Stark to him that Sherman had been appointed agent 
in respect to yeal estate. This notice to Couch did not necessarily , 
revoke his power to act as Stark’s attorney—for a man, may have’ 
two agents at the same piace for the transaction of. the same kind of 
business, and it cannot be denied in this cage that Sherman and 
Couch were both acting at the same time as agents for Stark, in 
Portland. Stark admits that Couch was his agent for some purpo- 
ses; at the time he made the arrangements with Coffin and Chapman, 
but denies that he had, authority to do that'act. Stark's power of 
attorney to Couch was unlimited in its terms, and what precise por- 
tion of the power so conferred was revoked by Stark, doeg not ap- 
pear, and was not even known to Couch ; for hé testifies that when 
he signed the contract with Coffin and Chapman, he believed he had . 
authority to do it: - ^. ME CORE. ^ 
Stark sent the said déed between him and Lownsdale to Couch in’ 
"Portland, so that their ‘arrangements might there be confirmed by 
others, and entirely ‘consummated, and thus treated Couch, as his, 
agent in regard to that matter. Coffin and Chapman knowing that: 
Couch had: the aforesaid power of attorney, and. finding the said 
* agreement in his hands, had a right to suppose that he was author- ~ | 
. ized to act for Stark ; and Coffin testifies that if kehad not-supposed 
‘that such: was the fact, he would not have ratified the said deed, of 
-partition.. True, Stark denies that Couch-could-bind him in that : 
` transaction; but the- broad terms-of'the ‘power of attorriey—the 
' -jüsüfücieney and üncertainty"of the alleged révocation—the fact that. 
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Stark sent the deed of partition to Couch, and the belief of Couch, 
that he had authority to.act as he did, go, far to overthrow that posi-: 
tion. “es 77 Per imc m mun do e oe 
" Admitting that the power to bind Stark in this- matter had, been. 
transferred trom Couch to,Sherman, then ıt doés not?follow. that 
Stark is ‘not bound, -for.the evidence shows that. Sherman and Couch, , 
acted together, and ds far as paro] confirmation, could go, Sherman. | 
confirmed the:conduet of Couch in assenting to, the ‘said , agreémeni- 


. Stark'in person could certajnly:have adopted’ the’ act’ of Couch by 


patol'so as to bind himéelf, and if thé power of attorney to Sherman, 
was like that to*Couch, then Stark would Le bound by Sherman’s 
acts, for Sherman might do whatever Stark “could lawfully do, if, - 
personally present. Stark says in his answer, that the concurrence, 
of Coffin and ‘Chapman, in liis arrangement with Lownsdale, was not 
necessary to its validity, but the bill, and exhibits, show that.they. 
were joint proprietors with Lownsdale in the town of Portland, and 
that they were the only persons contemplated in said deed of parti- 
tion, whose refusal to ratify it iù six months should- give Stark a 
ight to-have it cancelled, and these faets ‘are not controverted by 
the answer. ` : TS Ne ee i 

More than this, the bill shows that: Stark has acted and occupied 


in accordance With the arrangement between him and Lownsdale, and - 


so has taken the benefit of the ratification by Coffin and- Chapman, 
which this answer does not deny—but. avers that the agreement 
between Couch, Coffin and Chapman Has been repudiated by defend- 
ant. That Coffin and Chapman were joint proprietors with Lowns- 
dale in the town of Portland, on the 1st of March, 1850, is not to. 
be disputed in this cage, therefore their ratification of the deed of 
that date, between Lownsdale and' Stark, was: necessary to give 
Stark undisturbed possession of the land therein set apart to him. 
Stark must adopt or reject that ratification as an entirety. ~He~ 
cannot avail himself of what'operates to his. advantage, and discard 
that which he dislikes. a "Wr rr "NO 
2 Prior to the Ist.day of March, 1850, it seems; that Lownsdale, - 
Coffin and Chapman made sales in Porland without restriction, which 
were valid, and it would be a very great hardship on, purchasers. in ` 
ood faith; if the sales made by the-same ‘persons just after that 
ate were void, on account of a private arrangement between Stark : 
and Lownsdale in California, of the existence of which, nothing was 
known in Portland. Coffin and Chapman’s modification of the said - 
deed of partition was manifestly just, and Couch in ratifying it was 
only doing what he knew Stark in good conscience ought;to do. , No * 
reat injury is worked to Stark, 1f the understanding between Couch, , 
offin and Chapman is‘ regarded as binding upon him for then-he 
will bé entitled to the money for the lots sold by Lownsdale, Coffin 


and Chapman, after the said deed of partition was made, and before . 


notice of its-existence in Portland. But if such understanding be 
held void, then Coleman must lose the money which he has paid Den- 
nigon and Smith for the lot; and-if one. or. the-other-of the parties 
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] must be injured by the act of Couch, it should be Stark and not 


i . . Coleman, upon the principle that where'one'is the cause or occasion ` ` 
_of a mischievous act, he must suffer the éonsequences thereof rather 
than another who has had'nothing to do with it. a, E 
Admitting Lownsdale, Coffin “and. Chapman to be iñ the joint- 
`` occupation of the town-site"of Portland, and claiming'as proprietors, 
`> s "Which i$ not denied in this case, it may with great reason be'urged 
: that the sale of a lot by them, when Stark was out of the country; 
to a person ignorant:-of his. claim, would passa perfect right a8 
: against Stark. Equity holds that Coleman has made it appear in 
2 this ease.that his title to the land in dispute, derived from Dennison 
and Smith, is good ‘against Stark, and therefore Coleman is entitled 
? . to recover back the $300 he has paid Stark for said land, and to an: 
injunction. to restrain Stark from collecting the balance of the $800 
` noté, given on the purchase money.. — ' i 
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STEAMER GAZELLE; - Plaintiff, ) . | f - - 
: vs. * > Error to Washington County. 
` Weis Lare, Defendant. 


After a lien was acquired under the Boat Law of 1851, the Jaw was repealed. Held Ist, 
That proceedings under the boat law of 1854, to enforce such hen weré regular. 2d, That, , 
the repeal of the sct of 1851 did not-divestthelien, — H = à 
Deapy, J.—At the September term, A. D. 1854, of the court 
~ below, judgment by default was rendered against the plaintiff in 
error, for the sum of one thousand four hundred and fen dollars. 
The complaint alleged that the defendant in error had furnished lum- 
ber for the building of the steamer Gazelle—that said lumber was 
furnished in the months of November, A. D. 1853, and February, 
A. D. 1854. + Suit in the-court below was commenced on the 28th 
day of. August; A. D. 1854. By att of Assembly, passed February 
-  - 4th, 1851, among other things it was provided that “mechanics, 
tradesmen, or others’? who furnished ** supplies or materials” for and. 


a 


on account of the building or repairing, &c., of boats and véssels - ` 


+ . within the jurisdiction of the territory, should “have a lien on such - 
boats or vessels. ^ By act of Assembly, which took effect May 1st, 
'* As D. 1854, this act was repealed.» By the latter~act it 4s provi? 
déd that ‘ any.person having a demand? of the character sued upon 
' . iý the Court below, “< instead of proceeding for the recovery thereof 
'" against the inaster, owner, &c., of the «boat or vessel, may, at his 

. Option, corbméfiee an action against such’ boat or-vessel hy name? 
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-Fhe errors assigned afe three in nuiuber^, The first error.relating — 
to the manner of service was abandoned in the . argümént,- and- need’ 
‘hot be noticed by the court. The second ground of error is that the’. 
- record shows that the lumber was furnished before the first of May, 
~ A. D. 1854, and-that consequently thedndebtednéss accrued to Lake’ 
before the passage of the present act, giving a direct remedy against 
the boat. When the defendant in error brouglit his suit in the court ` 
below, he adopted the remedy prescribed by the then existing laws. - uc 
Although the act in force òn the subject of liens at the time the lum-. 
ber was furnished, might have given a different remedy, that particu- tc 
lar form of remedy was abolished by the repeal of the statute, and 
could no longer be used to enforce the liabihty. If the new statute 
substituted no other statutory remedy for the one abolished; the party ; 
would thén be compelled to resort to his common law reniedy, and EN 
proceed to-enforce his claim by:an action at law against the persons |` ^^ 
on whose account the materials were furnished, or by bill in equity f 
to subject the boat to the payment of the demand. But the new . 
statute gives a specific remedy.’ It contains no. words from which . a 
the court can infer that it was the intention of thelegislaturetó — ^7 - 
exclude. the operation of the new remedy from demands of that char- 
acter, existing at the time of its enactment; on the contrary the 
words of the statute are plain and clearly embrace all existing de- 
- mands. ‘Any person having a demand as aforesaid,” cannot by 
any reasonable rule of construction be interpreted to mean “only a — ^ ^ 
» person that shall Aeréaffer have a demand." “It is competent for the 
legislature, at ay time, to alter or change the remedy or mode. of% ~ 
enforcing a right, and all'proceedings instituted thereafter must-con- 
form to the new remedy. 2 t . 
- The third ground of error is that it does not appear by the record 
that Lake had any lien against the boat. ` The conclusion-that the. 
court has come to upon the error already considered, makes- this’ an 7 
immaterial question for the purpose of determining the correctness - 
, of this record ; but as this question has been argued at, length, and 
pressed with’a good deal of earnestness upon the court, by the coun- 
sel for plaintiff in error, we will give our views upon it. Did the ` 
repeal of the'act of February 4th, 1851, destroy the defendant's 
lien upon the steamer? We think noi. It is admitted, accordin 
: to the doctrine cited from 1st Hill, Palmer vs. Butler, that rights = 
given by,a statute, which at the time of the repeal-of the statuté are 
-" "merely inchoate, fall’ with the statute. But the right of Lake to 
hold the steamer as a pledge, or security, for the materials furnished . 
. for her erection, was not an inchoate right when the statute wàS - -> - 
repealed, The transaction out-of which the right grew was com- ^  ^—— 
~ plete, that is, the delivery‘ of the lumber. "By virtue of such deliv- i 
ery, the lién attached to the boat. By operation of law, it practi- <~ ^'^ 
cally became a personal mortgage. -On the 1st of May, A.' D. 
1854, when the act was repealed, Lake’s right was not inchoate, but 
perfect. In the language of. Dwarris, on the construction of statutes, 
- - “nothing remained: to bé dome?" and, thé subsequent repealof ‘the 
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statute could in no way impair or destroy the obligation of: the caxi-' 


à - 


tract as it stood at the time" the contract- was consummated. : "hat: 
obligation was not merely that the owners, of the’ steamer-would pay. - 
the price stipulated for the lumber, but that Lake, should hate a lien, 


upon the steamer for-the'secdrity of its payment. .. + x ud 
M ZELLE - By the Court —Judgment affirmed. . , 
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When it appears from the record that an irregularity in the Court below conld not prejudice 
Plaintiffs’ in Error, the judgment-wil! not be reversed on that account. + -` 


dise 
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Deapy, J.—At the August term, A. D. 1854; of the court below, ; 
the plaintiffs in error were indisted and found guilty of keeping open : 
a housé on Sunday for the sale of spiritous liquors. Hart and Blis-. 
sett then moved for a new trial, qn the ground of irregularity in. p 
drewing-the trial jury. The motion for new trial was overruled, and ^ ^- ~ 
a bill of éxceptions signed. „The bill of exceptions shows that “ the 
clerk, in callling a jury into the box, read the names of the jurors 
from a list, and did not draw them by ballot from à box. All the 
regular jurors in attendance were called, and the jury not being then 
full, others were called in of the bystanders to complete'the jury.” 
It is admitted that the calling of the jury was irregular in this case. 

The code provides that ** the clerk’ shali prepare separate folded ' 
ballüts containing thé names of the petit or trial juries, and deposit 
them-in a box. He shall draw from the box.twelve.namés, and the 


* 


» persons drawn shall form a jury‘unless some ‘are rejected by chal- 


lenge, disqualification or otherwise.” 


: The court: incline strongly to the opinion ‘that a party, to take .. 
advantage of the irregularity, should object at the time of the depart-. ^ 


' ure from the.mode prescribed by the law, or otherwise he shall be 
' “deemed to have consented to it. But itis not necessary to the deter- ` 


mination of this case, to pass upon that question. If an irregularity s> 
Fas been’committed in the course of the trial, and it also afirma- i 
tively appears that no prejudice. resulted to the prisoners from the 
irregularity, the judgment will not be reversed., In this case.it - A 
appears from the bill of exceptions that the prisoners had all of the — id 
regular panel in attendance, and thatlit was necessary to summon: za 


. talesinén from the bystanders to complete the jury. Manifestly then ^ ~ 


the manner of selecting the jury in this case, made no difference with . 
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the result. ^ The jury would have been the same, if they had ben. -~ , | 
drawn from.a-box by folded ballots. ~+, arduo esee CEN df 
By og PARE E x . ^ Judgment affirmed. -. 
Cuinn, for Plaintiffs. m CNET. Sc E P N 
, CAMPBELL, for Deféndant. > . Y sg 
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J. P. Dav, Plaintiff, ) - TUR ME : 
~ : ' . — | Appeal from County Commissioners 

a e 03199 t dn District Court. Error to Doug- 

tll | las County. _. uq Tags. oh 

L. D. Kent, Defendant. } Dou CE CoN ey ie 


1. The Votes of a preauct cannot be rejected because there wag nd poll-book sent to the + p AHE 
County Clerk. y D. ur 2, Dp Uc $ : 
% Trregulàzities in collecting evidence as to the result of an election, will notavai in contest. "^ 
” ing such result, if 1t can be properly ascertained, to whom a majonty of the legal votes Spt ae ek 
were given. The office will be awarded to him who is found to have such majonty. ` i 
WirrrAMs, Ch. J.—Day and Kent were candidates for the sheriff- 
alty of-Douglis County, at the June election, 1854. When the ' T us 
county'eanvassers had duly examined.the returns of said election for 
`. said county, they found. that Day had received the highest number 
of votes for said office, and gave to hima certificate of his election. 
Day then entered upon the discharge of his duties as sheriff of 
Douglas county. On the 8d day of July, Kent gave notiée:to Day # 
_ that he would contest the said election, in which notice he stated as 
cause for such contest : E ' d 
First. “That there never was any legal election held in-Cow. 
Creek precinct, in said county, or if legal, no return was made to 
the Auditor of said county." . . VE cU, MIS 
"Second. ‘ That the return of the polls from the precinct of Can- — ^ _ 
yonville, are irregular and insufficient in law.” Han 


i 


Justice Deady heard the case at Chambers, on the 18th of July, > d oe 

and decided: that there was no legal retarn to the county auditor of - 

‘the election in Cow Creek precinct, and therefore Kent, and not Day, -7 

was entitled to said office, and a certificate of'election as sheriff of 

Douglas’ county was thereupon issued to him. a> P 

. _ According to the réturns of said election, including that from Cow — Tw 
Creek precinct, Day had ‘228, votés, and Kent 207, for sheriff of © — . ~ 


t "said county ; but rejecting the return from Cow Creek, Day has 205 © =m 


- v 


í 


and Kent.207 votes for said office» Nothing is now Said by Kent as 7 * 
- to.the incorrectness of said election, further than Cow Creek precinct - Ka 
` is concerned, so that the sole questipn for this court to decide, is, T 


' — whether tlie votes of Cow Creek precinct ought to be counted for Day - 
+ ornot. The following is the return from said precinct; .. ^. ^^ "E 


was held at the house of G. ^. ~ 


'7« Pürsuarit to this notice an^ 
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E Hall; Cow Creek precinct, Douglas Co. O. T., June 5th, 1854; . 

for|the election of the, following naméd officers for.county &nd'pre- 
- . . eintt, agreeable to an order of the acting clerk of-the county com-, 

aa missioners, Douglas Co., O. T., (R. H. Dearborn,) votes having 
: beeh cast by the citizens of Cow Greek for. the following named offi- 

- '« , eers- Kor Council, A. V. Bentley received seven votes, 7 ;7/* Por 

. : Council, James Maver received two votes, 2; 7 and so on 4hrough . 

we all the county and precinct offices. In, the list is this statement: 

: ,* For Sheriff, J. P. Day received twenty-three votes, 283." Sub- . 

. joined to said list is the following: : : 
QM E E seat oo 
- “Hardy Elliff, judge of the election, appointed by the court of 

Douglas county, O. T.;-G. F. Hall by the same; third judge by G. 

E. Hall and Hardy Elif, A. V. Bently, as appointed by G. F. Hall , 

~: . and Hardy. Elliff, jadges of election; alsó B. E. Simmons and W. 
s P. Coats, as clerks of said'election, do hereby certify that the polls * 

i were opened and closed according to law, and that the same number 

, of votes for and against the aforesaid candidates, and “the-same we 

~ verily believe to be correct; furthermore, that twenty-four votes 

were cast against becoming a State of the Union, and remaining as 


we now are, a Territory. ` s : 
Do og e G. F. HALL,- 1 


j ^» ' HARDY ELLIFFE, 
EET. A. V. BENTLEY, 


x 
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Inspectors. 


4 


B. E. Simmons 
W. P. 'Coazs,.. i ? Clerks: : 


l R. H. DEARBORN, ` l 
v . Deputy Auditor, Douglas County, Q.T. ' : 
a 


e 
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-` Filed, June 15th, 1854. 
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zi ` Section 27, Oregon Statutes, page 57, provides that the clerks, 
- — «when the poll lists are made to agree, Shall write out upon the poll- 

book a certificate, as nearly as circumstances will admit, in the fol- 

‘lowing form: ` ae ae eee S CP TORO UE 


: : : ar 
', € At an election held, &c., (giving place and date,) the following ` 
named persdng received the number of votes annexed to their rd- 
spective names, for the following described offices ; to wit: : s 
~ A.B. had -—— votes for delegate to Congress ; ` DOE" 
* #* +  , C.D. had —— votes, &c., (and in like manner for any other per- ' 


^ 


* 


^ gon voted for.) S : eut : 
Certified by us, G.H., J.K.; L.M., judges. of ‘election. ^ 
. Attest A.B., C.D., clerks of theelection.? - . ^, ki 


i e -Section 28 provides for sending one of thèse poll-béoké, certified 
a ‘a8 above required, to the clerk of the board of cóunty commissioners,  . 
and for depositing the other with one of the judges-of the election, , 

to be “ subject to the inspection of any elector, at any time thereaf- 
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ter, who may wish to examine the same.” Kent says that, no, poll- ~ 
T -book was sent by the judges of.the election in.Cow Creek precinct 
E to the county auditor, as directed in Sec. 28, and therefore thexeturn 
froi'said precinct should be wholly rejected. ^ ' — ^ — 
e Assuming. the premises’ to, be true, the legal conclusion drawn, 
: therefrom does not follow. County-canvassers are only required to 
i decide who has received “the highest~number- of votes,” for’ any 
office to be filled by an élection of the people, and no poll-book is - ous 
- necessary ‘to enable them to make that decision. Clerks and judges - ` 
of election in éach precinct of a county are compelled to send.to the . 
county auditor a certificate, to which the one from Cow Creek con- ^ 
forms in substance, and these ‘certificates together constitute the 
evidence, upon which the county board determine the -result of the 
election for that county. .Had the poll-book of Cow Creek-precinct 
been returned with the certificate, as the. statute contemplates, such 
Poll-book would only have -showh: that A., B., and C. voted at the _ 
^ ,. election, and not for whom they cast their votes; so that-the county > 
*, 'emnvassers, with the poll-book, could not have decided otherwise than EE 
i they did without it. ‘True, the clerks should have written out their, — .. ~ 
: certificate in the poll-book, but:this error is not fatal to the return, > 
for in-point of fact ıt makes no difference whether the certificate is 
written on one piece of paper or another, provided it is written, and 
contains in substance. what the law requires.. When, therefore, the 
.  eounty canvassers had all the evidence as to the choice-of the elect- 
j ors‘in Cow Creek precinct, which à technical compliance with the - > - 
law would have furnished, and their decision accords with that evi- , ; 
dence, nothing in law or reason seems to demand a reversal of such =» -< 
decision because some collateral and immaterial act was not correctly 
performed by a ministerial officer. Each. clerk at an election i8 
required to keep a poll-book, which is properly nothing more than a — . 
list, of the voters’ names. One -of these books is to be held by a è i 
judge of the election, for the examination and, use of the electors : 
the other is to be sent to the county auditor, for the convenierice it 1s 
to be presumed of the cóunky officers. When no poll-book is filed 
€, with the county auditor, itis said no opportunity is afforded to con- = 
~ , test the validity of the election by one who may feel aggrieved at the 
result of the canvass. ‘This, if true, proves nothing to the point iu 
this cage. Judges and clerks may omit to show all aboüt “an elec- <> 
tion; and yet show that one has taken place, and how it terminated. "X. 
Evidence for those wishing to contest an election, which is the. poll- ^ ~ pow 
list, is one thing. Evidence for the county canvassers, which is the , 
' certificate, is another and different thing. The non-existence of thé 
~oné-does not involve the non-existence of the other. Poll-bookshows - ^  .—. 
ever, are-kept in all. the precincts of the county, to accommodate j 
those who wish to inspect or use them. with reference to the election, 
, Much of the argument for Kent proceeds upon the assumption that — .. * 
. no lists of the voters’ names were kept at the election, but there is -> 
nothing in this ease to support this position. No such list,it seems, 
: was returned to the county clerk, as the statute requires; but, it is Z 
2 D. 8. €.—4. SUN 
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very illogical to argue that because à thing does not exist in'a pàr- 
ticular place, it does not exist therefore at'all. ~- Judges and clerks of 
elections will be presumed to discharge their sworn duties until the 
contrary appears. ‘To keep a poll-book is a duty enjoined upon’ the 


clerks by law, and without any evidence to prove otherwise, courts - . 


will presume a compliance with fhat law. Admitting, however, that 


no poll-books were made by the clerks of the election in Cow Creek : 


precinct, it does not then follow that,there was no election in that 
precinct. No one pretends that there was any fraud or corruption 
in this matter, nor 1s.it even pretended, that Day did not get 23 legal 


votes at-the Cow Creek polls, but the defect m the said return is - 


supposed to be fatal to all the other facts dnd rights in the case. 
Statutes, prescribing the manner in‘ which a public officer shall per- 
form an act, are generally regarded as directory, and admitting the 
officer to have power, ‘his disregard of such statutes, in doing t 
said act, will not destroy the rights of an innocent person—4t 
Wheaton, 508-7, Iredell 157-318, Monroe 344-7, “Blackford 156. . 
To sacrifice the end of an enterprise when attained, for mistakes 
in the mode of procedure,.is to throw away the kernel and preserve 
the shell. Times and places for. holding popular elections are ‘ap- 
pointed by Jaw, to enable freemen -to make choicé of persons to fill 


. M 


the offices of the goverment. -i 
When, therefore, the qualified voters of an election district, at the 
time and place fixed by law, deliver their ballots to a legal depositary, 
the choice of the people of that district is made. Whoever has 
received a majority of the.legal votes cast, is as much elected at the 
closing of the polls, as he possibly can be by means of that election. 
The choice of the voters has become a perfect fixed fact. ‘To make 
proof of that fact is all that remains to be done. Counting the vates 
and making the returns are no part of the election, but the mere 
-8teps of the agents of those who have voted, to make known the 
result. Now it must be-evident:that it is quite immaterial to the 
electors and the elected, whose rights are involved in the transaction, 
in what way the choice of the people is discovered, if the means used 
suffice to carry that choice into effect. ` Theiwhole object of the elec- 
tion is then accomplished. For the sake of convenience, éxpedition, 
and ‘certainty, the law points out'a mode for collecting: the’ evi- 
dence, but a failure to follow that mode amounts to nothing, ‘if the 
game effect is gained which au adherence to the mode would have’ 
produced, and thé man regeiving a majority of the votes ‘gets the 
office." Truth, if recognized, is not to" be rejected because it comes 
through an imperfect channel. Suppose the law.had required"à 
judge to save the ballots for evidence, instead of the poll-book, would 
the election? | ~ RUE 
Suppose there had been no return wítatever from Cow. Creek pre- 


inet, but Day had received the certificate of election, and Kent had 
- then contested, Day would be allowed to prove by parol that he. had: 


-^ ^ 


xeceived.23 votes in said precinct, “which had not been counted for 
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him, and thus gustain his right to the office, for his rights would not 


depend upon the acts or omissions of judges and clerks, but upon the 
Yotes of the people.- Is Day worse off with an imperfect return, 
than he would be with no return at all? ^ Legal distinctions have 
been confounded in what has been said for Kent in this case, for it 
has been contended that the doctrine here laid down would.máke the 


"'éhoice of a person for office, by any-loóse assemblage of men, an 


election. Voting implies something more than the mere expression 
of an elector’s will.^ When a man votes, he-must express his will 
viva voce or by ballot, ata time and place fixed by law, and to a 
person having cólor of right tó receive such expression; and these are 
all necessary and-essential parts of the act of voting. ‘To vote, an 
elector must do all that the law requires- Aim. to do in the perform- - 


‘ance of the act, and thén he has voted, and nothing can afterwards 


be done by others to deprive him of the benefit and, effect of that 
sovereign act. Judges and clerks may prove ignorant or corrupt, 
may return poll-books or not, as they please, but the just judgment 


- of the law will give the elector "his; vote, when- its intent and effect 


are made to appear before the proper tribunal. Surely there is a 
broad difference between the perfect effective act of yoting, and the 
mere attestation of a clerk to such an aet. ‘These views, it is.said, 


open the door to fraud and corruption in elections. How thisis to ~ 


happen does not appear. Judges and clerks.of electjons (five in. 
nümber) are sworn ** to perform their.duties according to law, and 
the best of, their abilities, and studiously endeavor to prevent fraud, ~ 
deceit, or abuse in conducting the election” at which they act. All 
their proceedings are public, and it is next to impossible for the 


judges of an election to add to or take from the legal votes of a pre-' _ 


cinct, without detection and exposure. ‘Those guards which the lay - 
throws around the ballot-box, cannot be knowmgly disregarded by 


the officers of an election, without the moral guilt of perjury. Mis--— 


takes will; however, sometimes occur, but there is no reason in allow- 
ing them to destroy all the right and good with which they happen to 
be connected. Citizens when they vote, acquire a right to have their 
suffrages regarded, and the person to whom they are given acquires 
3 right to haye them estimated in his favor, and it would be unjust, 


not to say absurd.to hold that all these rights are destroyed by the- . 


mistakes of every petty officers, who has to deal with the evidence 
of the election. To do this would be to sacrifice substance to form 
—to make the incident of a thing of more consequence than the 
thing itself. More evils it is believed will result in allowing clerical 
returns to control and decide elections, than in allowing the votes of, 


' the people to control and decide them. When a man seeks, to put ` 


another out of office, and put himself in by contest, as in this case,’ 
he must show that he has receivéd a majority of the legal votes-for 
such. office ; it is not enough for him to show that à., B., or C. has 


: made some mistake about the returns, or that there is a chance. of 


his being elected. : The fact of his election must affirmatively appear; 
There is not a particle of evidence in this case. to show that-Kent 
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„had more legal votes for sheriff of Douglas County than Day, but 
all the evidence we havé upon the subject proves the contrary—and . 
that Day’s majority over Kent for said .office was 21 votes., Our 
statute says that Gourts shall determine ‘such contésts as this in a^ 
manner ‘tô carry into effect the expressed will of a majority, of 
legal voters as indicated by their votes, not regarding technicalities 
or errors in spelling the name of ahy- candidate for office. Effect 

„is to be given to the will of the majority, as expressed by their 
**votes,? and notas it appears from the returns. Courts in cases 

~  6f this kind.are not bound by the acts or decisions ‘of canvassing 
" officers, but are to hear parol or other competent evidence, and then 
_ give the office to-him who appears to have a majority.of- legal votes 

for it.- This conclusion seems, to harmonize with the'theóry of our 

: government, and the substantial requirements of the'law. Let the 

judgment be reversed, and a certificate of election be issued to Day. , 
à ~ , Judgment reversed, — 
Deapy, Justice, dissenting, . zi qu e 


7 Boise, for Plaintiff. ^ : y og m s e, 
Harpine, for defendant. e. xu 
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1. 1t15 not error for the Court fo.refuse instructions to 2 jury, upon a state of things of 
. which there is no evidenceinthecase.  .: . : 

. ` 2 When several persons are jointly indicted, one 3s not a competent witness for another. 
without bein g first acquitted or convicted, though the defendants haye separate trials. í 


Deapy, J.—Àtthe October term, A. D. 1854, of the court below; 
1 “Latshaw and one Crisman were enjointly accused by the grand jury 
‘of- the crime of extortion-by means of malicious threats against the 
person of the prosecuting witness. . The prisoners severed jn their 
trials, and Latshaw was tried, convicted, and sentencéd by the court 
~ to $° six months imprisonment in the common ‘jail, and to pay a fine 
of one hundred dollars, and the costs of prosecution." ~ The prisoner 

, then moyed'for a new trial, which was overruled. -Subséquently, the - 
judge before whom the cause was tried, allowed a writ of error to 

bring the-record ‘into thia court for review. “°° ^ 7 75 « 

*:Section 84, page 189 of the code, upon which this indictment was - , 

found,’ is.as follows: “If any person, either verbally or'by' any 
+. 7 written or printed communication, shall maliciously threaten any 
. injury tó the person or property. of another, with intent thereby to 
extort’ money or any pecutiaty advantage whatever, or to compel the 
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person so threaténed to do any act against lus will, he-shallbhe pun- —. 
ished upon conviction,’ &o.? : tae hos uei 
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" "Phe errors assigned by the prisoner areas follows: |... + c^. 
First—That the verdict was contrary to the evidence.* -" ^ ^ 
- Second—That the verdict was contiary tolaw.. «55. 0 c8. 
-Third—That the court misdirected the jury. uM 
- Fourth—That the court improperly -refused' the. testimony of the 
witness, Archibald Crismam. > - : QE us 


- The bill of exceptions contains all the evidence given to the jury.. 
The prosecuting witness was the only’ witness called to the stand. 
The first two grounds of error are a mere repetition of one another. 
We think the- evidence warrants the conclusion of the- jury, and 
although-it Should be à question of doubt whether the guilt or inno- 
- cence of the prisoner is the correct conclusion: from the facis, thé 
question: lias been decided by the jury; it was their-peculiar province 
to decide it, and the court below was correct in -refusing to set. the 
verdict aside, - b "ba. p i e y. NE 
- The third error “ that the court misdirected the jury; will now 
be considered. Before the jury retired, the counsel for the prisoner 
asked the court to charge the jury, as follows; “‘Thatif the jury 
bélieve from the evidence that Latshaw ‘and Crisman, or either of 
them, did, by assault and putting in fear, feloniously rob, steal, and . 
take from the person of witness, John P. Williams, the watch men- 
tioned in the indictment, at the time therein specified, they or the one 
making the assault, either being armed or unarmed, the jury cannot 
find defendant guilty under this indictment.” .. This instruction the 
court'gave, in charge to the jury, but added “‘that in this case no 
assault was made." Itis now contended for the prisoner that the ' 
court erred in adding the words ‘f that in this. case no assault was 
made," and to support the argument, that familiar axiom of, the law 
is cited: *that it is the province of the court to decide upon the law, 
and the jury upon the facts." “Whenever there is ‘any evidence 
tending to prove 4 fact within the issue, the jury must pass upon it, ^ 
and it 1s error for the court, to instruct them that such a fact does or 
doés not exist, that it has or has not been proven. But when there 
is no"evidenice tending to prové a fact, and ‘counsel seek by instruc- 
tions or-argument to submit the question to the jury, the court-in its 
discretion may very properly say to the jury that no such question ~ 
ean afise in the cáse. -The court is not bound to give instructions 
which, although as abstract. propositions of law may -he correct, yet 
." with teference.to the case made, are ‘irrelevant. Such instructions 
cán only serv to embarrass the minds of the jury by burdening their 
déliberations’ witk the considerations of questions of fact; and the 
application of: principles -of law that are foragn to the‘issue they . 
have sworn-to try. , We think there was no evidencë given.to the 
jury that an “assault was made.” - The-threats of personal: injury 
are all made with distinct referende fo some time in the future, and 
upon contingency that the witness should continue:to withhold-from 
the prisoners the propérty "sought to be obtained: by. such threats. 
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An assault is an attempt with force or violence to do a.corporal 
—~anjury—the act must be accompanied with such circumstances as 
denote at the fime an intention, coupled. with a present ability of 
actual violence against the person of another—see 1 Selw. N. P., 6th 
edit. 21-—1 Russel 862, Bac. Abr., assault. From. this“ definition 
of assault, it is clear ** that in this case there was no assault máde;? — 
- and therefore no error in the court to so instruct the jy.e2^ /* 
t A-second instruction was asked by the counsel for the prisoner, 
which was refused by the court. tis in these words: ** ‘That if j 
x „defendant Latshaw, or Latshaw and Crisman together, did by threats. 
and putting witness, J. P. Williams, in fear, compel him then and 
there to give up his watch to defendant Latshaw, then Latshaw-can- ^ 
not be convicted under this indictment.””. That the refusal to give 
. this ‘instraction to the jury was not erroneous, is so plain that it need 
only be compared with the words of the section, upon which this 
indictment was founded. The instruction describes substantially the  - 
very offence embraced in the 34th section, and if the jury believed — ^ 
< that defendant Latshaw did, by threats, and putting witness; J. P. 
Williams, in fear, compel him to give up his watch,” and that suid 
Latshaw made such threats with that intent, then it ‘was their duty 
to find the prisoner guilty. ‘The fact that the property had been 
given up," under the influence of the threats, could. not palliate the — - 
- prisoner’s guilt, or take the offence out-of the statute. The intent 
_« Of the prisoner constitutes the gravamen of the offence, without refer- 
$ ence to the effect produced upon the party threatened. The latter 
' may be a courageous man, and refuse to give up his property, what- 
ever may be the threats or intention of -the prisoner—or he may bea 
_ timid man, and immediately deliver it, but in either évent the inten-. 
tion of the prisoner to extort thé property is the question to be deter- 
mined by the jury, and if they find he made the: threats with the 
intent to extort the property, the subsequent conduct of the par 
: threatened, can neither enhance or palli&te the guilt of the accused, 
although it may be considered by thé jury, for the purpose of deter- 
"mining the main question—the intent. -— 
The only remaining error to be considered, is the refusal to permit 
Crisman, the co-defendant, to be sworn upon the trial as a witness 
on behalf of the prisoner.» As this seems to be the point relied upon 
by the counsel for the prisoner, we have given it careful attention, 
and.conclude that upon anthority, reason, and publie policy, the 
refusal was.correct. Counsel for the prisoner have, in the argument, 
placed Crisman in the position of an accomplice. The authorities 
s cited to show that he is a competent witness, have reference to accom- : 
plices, and accomplices-merely. While it is admitted that Crisman i 
b : is an accomplice, it is equally apparent that he is something more. es 
: He is a co-defendant, jointly indicted with the prisoner, and a part 
to the record. For the prisoner, it has béen said, that if one, jointly 
indicted with others, cannot be a witness for his co-defendants, the 
is prosecution may oppress a defendant by including in the indietment 
* the names of the defendant's witnesses, and thus. preclude him from 
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- means of preconstituted authorities, uniüterested in thé result, save 


to punish the guilty, and to acquit the innocent. It is not likely 


that twenty-four grand jurors, sworn to act impartially, would lend , 


their Sanction to oppression of this kind ; and af by misapprehension 
such an instance should occur, the accused is not without remedy. 
Upon the close of the testimony for the prosecution, if no. evidence 
whatever be given against any one of the persons joined in the in- 


dictment, such person is then entitled to his discharge, and’ may be ` 


examined on behalf of the other defendants. See Chitty’s Crim. 
Law, vol. 1, p. 626, and authorities there cited, State vs. Shaw, 1 
Root 184— C. & H.'s notes, part 1—Phil. Ev. n 25. 

In this territory all persons jointly indicted for a felony may have 
separate trials; as a matter of right—see Code, Sec. 2, p 252. All 


persons, jointly concerned in the commission of a crime, must in the ~ 


very flature of things, have a strong interest in the acquittal of their’ 
fellows. If, by severing in their trials, they may be witnesses for’ 
each other, each has an inducement, with which no pecuniary interest - 
_ can ,compare, to procure the acquittal-of the other. ‘Reason and 
experience teach that if the practice was established,.it would be 
highly dangerous and subversive of justice. No authority has been 
found making a person go situated a competent witness for his co-de- 
fendant. ** When several persons are -jointly indicted, one is not a 
. competent witness for another, without being first acquitted or con- 
victed, and it makes no difference whether thé defendant’s plead 


jointly or separately.— The People vs. Bul, 10 John. Rep. 95.7- 


So where two were jointly indicted for larceny, and being separately 
arraigned, pleaded.and were tried searately, it was held that a party 
in the same indictment cannot be a witness for his’co-defendant, 


until he has been first acquitted, or in some'cases convicted; whether ' 


thé defendants be jointly ‘or sepatately tried.— Campbell vs. The | 


Commonwealth, 2 Virg. Cas. 314. “Defendants jointly indicted — 
cannot be witness for or against each other until they are discharged ' 


from the prosecution or convicted.?-—Sfate ve. Mooney, 1 Yerger: 
* 'When-several defendants are indicted together, one of them ‘can-- 


. not regularly becomé a witness for the others.’—Chitty’s Crim. . 


Low, vol. 1, p. 626. — 


E '^ Judgment affirmed. ` 
|, Cnm, for Plaintif: * ` i4 ; 
Boise, for Defendant. — . — - g 


von e dA eee ee Rd te 


COMPE PET ERES EM arl va Se ww PUEDE Ans 


5n. 
MN 
- n T 
a 
b 


» 


"E 


- 


t 


A P E 
t 
a e RETE Re e d rum: , : 
FOE B MODERNER rrr emm ys dp kem), at po etx nes ipii Pte B POPP tay OR Y 
. 
"ET 


07 dnt € peer, eB ee = rete neigen ree ^e g e rey Orem 


- 


[2 


[ 


nn emet 


EJ 


NS 


x 


PIN aieiaa mehara Ae 
Y 


32 
^ 7 
x E enc dip MC ON d. E ' 
Territory or Onecon, Plaintif) . -. e. a 4 
m ] . Indictment for ‘Extortion. 
* a Un r3 
* f Petition for anew trial. 
Winniaw Larsnaw, Defendant. I Fy A. f. 
Au "IA oe 4. # 
Newly discovered evidence, to impeach a Witness upon a former trial, is not ground for a 
» new trial. : ai T. 7 


Deapy, J.—AÀt the October term, A. D. 1854, of the district 
court for Lane county, the defendant was indicted, tried and con- 
Victed of malicious threats against the person of John P. Williams, 
with intent to extort certain property from the said Williams. The 
record was afterwards brought to this court, on error, by the defend- 
ant, and at this'terfn the judgment of the.court below was affirmed. 
The defendant now petitions in this court for a new trial; on affidavit 
of néwly discovered evidence. The proceeding is founded, upon the 
6th section, page 247, of the code. It authorizes the’supreme court: 

‘to * grant a new trial for any cause for which by law a new. trial 

may be granted." The newly discovered evidence ig appended to” 
the petition of the ‘defendant, in the form of affidavits of various 
persons, and is to the effect that the affiants would not believe the 
said John P. Williams on oath. The said Williams was the only. 
witness called and sworn on the trial below. ; 

- Without considering the question of diligence on the part of the 
defendant in not ascertaining this testimony in time to be used on 
the trial, we think the application for à new trial must be refused. 
This evidence all tends to impeach the credibility of the.prosécuting | 

. Witness, and to nothing else.” To entitle a party to a new trial, the 
evidence “ must be material to the issue joined, material to the point 
to.be decided. by the verdict, and nct collateral—it must go to the’ 
merits of the case, and not-to discredit or impeach a former witness.” 
State vs. Carr, 1 Foster’s (N; H.) R, 166.. . ; il 

The issue to be tried was whether Latshaw had. been guilty of 

extortion or not. While it was competent for the defendant to show 
‘to the jury that the prosecuting witness was more or less unworthy , 
of credit, and thereby lessen the weight of his testimony with the 
jury, yet the credibility of Williams was not the issue «o-be tried. 
lt'was a collateral question. In deciding motions for new trials, on 
account of newly discovered évidence, courts have foundit necessary 
to apply somewhat stringent rules, to prevent’ the ‘almost, endless - 
mischief which a different course would produce. In criminal cases 
espécially would.this be the case. | — ^  .- ' | - Da 
"B b 1 ... Petition dismissed. 

Boise, for Plaintif. - LUV To ee ee d 


Cun, for Defendant. Qm 
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S. W. Moss, Plaintiff, i ETE ee 


y Ue 0 o 2 , p Error to Clackamas County. 


Tomas Cuny, Defendant. J 


In 2 suit upon a note, an allegation in the complaint that “Defendant mado hus promissory 
note in wnting, aud thereby promised to pay plaintiff,” is sufficient to show that Plnntiff 
1s the owner of the note. ae = 


omen Hae $ 


Drapy, J.—This wasan action at law upon a promissory notemade 


by Moss to Cully. At the September term, A. D. 1854, of the, 


court below, judgment, on demurrer to the complaint, Was rendered 
against Moss, for the sum of three thousand five ‘hundred ‘and forty 
dollars and fifty cents. Boas. iras n S 
> Tt is not necessary to. formally pass upon any of the errors as- 
signed, except the fourth. ‘The others refer to the sufficiency of the 
summons; and the party by appearing to “it, and pleading to the 
action, has confessed that it answered the purpose for which it was 
intended ; that is, to bring the-defendant into court. . a 
The fourth error is that the complaint does not show that Cully 
was the owner of the note sued upon. The complaint alleges that 
Moss “ made his promissory note in writing, and thereby promised 
to pay to plaintiff, &c.’? No delivery is expressly averted, and now 
it 18,said for Moss, that delivery being essential to the plaintiff’s title; 
it must be expressly averred or fairly implied from the allegations 
which are made., We think the doctrine is correct, and that the 
case is clearly within the rule. Although delivery be essential'to à 
deed, yet it need not be expressly averred, the delivery being implied 


in the allegation that the deed was made.—See Chitty’s Plea. vol. 1... 


v 
Y 


Here the allegation is that the party “made his promissory note, © 


and thereby promised to pay the plaintiff? How could this be done 
without a delivery of the note, and if it was done, what doubt can 
be raised that the plaintiff is not prima facie the owner of the note, 
and entitled to sue upon it, Counsel have suggested that for aught 
that-appears upon the face of the complaint, the plaintiff may have 
obtained the note surreptitiously, by mistake, or fraud. True it is, 
all this and more may be, but is it so? If it is,.the defendant knows’ 
it, and can plead his own defence. The plaintiff states his own case, 
and not the défendant’s, nor is he bound to anticipate every or. any 
-possible defénce that may be made and negative the same. . The 


complaint is a legal statement of the facts which constitute the plain- 


' tiffs cause of action. .- |... 


a e 


ix $2 "E Judgment affirmed. 
Warr, for Plaintiff. 2 M 


.' CaupBELL, for Defendant. 7. — " 
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"ERRITORY oF OREGON, leue ena 
ez. rel. M. G. KENNEDY, [ 


1 
H 


* VS. 


Action at law for usurping the office 
of Sheriff of Jackson Coupty. 


Tuomas Pvr£. ` 

1 Ina case of contested election the office will be given to tum who has the nght by the 
votes of the electors, : a ce zt 3 

2. The legislature can change the term of an office, aftér it is filled, from two years to one. 


* 


Deapy, J.—This cause was reserved for the decision of this court, 
upon an agreéd ‘state of facts, in the place of a special verdict. 


. From this, it appears that at the general election held on the 6th day 


of June, A: D. 1853, one William Gailey received four hundred and 
eighty-threé votes for the office of sheriff for Jackson County—the 
relator received four hundred and eleven votes for the same office. 
Subsequently, the relator contested the-election of Galley, under 
the act of February 3d, 1851, to"provide for and regulate General 
Elections, on the ground that Althouse, Brownsville, and Sucker 


. Creek precincts were situated south of the forty-second parallel of 


* north latitude, and consequently not in the county of Jackson. The - 


= 


^ 


three justices, who by the statute were authorizéd to decide the con- 
test, determined, on the testimony of a sea-captain, that those pre- 
cincts were south of the forty-second parallel, and gave the office to 
the relator. The relator was then duly qualified, and entered upon 
the discharge of the duties of the office. By an act of Assembly, 
passed on the 31st day of January, 1854, the electors of Jackson 
County were authorized to-elect a sheriff at the next election, on the 
6th of June, 1854. At this, the relator and, the defendant were 
candidates for the office-of Sheriff. Pyle received four hundred and 
eighty-nine votes; the relator three: hundred and twelve votes; 
Pyle was:duly qualified and entered upon the discharge of the duties- 
of thé office. This action was then brought by the prosecuting 
attorney on-the-relation of Kennedy to oust Pyle from the‘office: — ' 


‘The first question: raised “to. be determined by the court, is the” 


right of -the relator-to the office, independent of the act of Assembly 
under which the election was, held;: when, Pyle; thé defendant, was 


elected. It is admitted-that the relator was sheriff de facto prior to. 


the election of Pyle.” He was in the office by color of right, and 
exércising the powers and duties of it. -So far as the rights of third 
persons, or thé public were concerned, his acts wete as binding as if 


he had been añ officer de jure.—Burke vs. Elliott, 4 Iredell 355; . 


Gilliam vs. Reddick, 4 Iredell 368 5 Schlencker vs. Risley,-3 Scam. 
488. But in this proceeding the question is directly-raised, and the 
relator is a party. In his complaint he alleges. that he was ** duly. 
elected." This is denied by the defendant. ** Where suit is brought 


aS 
PM € 


l | Reserved. from Jackson "Coünty. ` 


35- - i = uS 
4 4 ; 5 i à » 


$ | = - i * 
against individuals, who justify as publie officers, they must show. —— , 
theniselves officers de^jure.— Blake vs. Sturtevant,"19 N. Hamp: 
567, ,ScMencker vs. Risley, 8 Scam. 488. — .. ^ - : 


. 


* And by a parity of reasoning it matters not whether the party 
claim a right as party plaintiff or defendant; if he.claims the right 

. -in question. by virtue of being a ** publié officer," he must show that. 
~ he is such officer de jure before he can. maintain such, action, or sus- | 
tain such defence. By the agreed cáseitis admitted that the relator - - 
was not elected.at the general election, held- in June, A. D. 1858, 

, but.that one Galley received a majority of the legal votes cast at - 
that election for the office of sheriff. "But it is insisted that the. 
determination of that question on the contest, by the three justiees, | 
is final and conclusive, and that. this court éannot go behind that ^ — 
determination, howeyer the-faet may be. ‘The inquiry.by, the jus- "s 
tices isin the nature of, an inguisition. By the law. they are. made i 
part of the machinery. of election, for the purpose of ascertaining . S. aee 
who has received a majority of the,votes, in ease the contingency of =. © ^ ` 
a contest should arise between two candidates for any.county office. 
Where the right to the-office is the question -directly in-issue, it is 
merely prima, facie evidence of that right, and may be overcome by 
the party who denies such right. - Upon these principles it is not à "HS 
question of doubt (the facts being admitted) in whose favor the law 
and the right is, upon the first. question, presented by the récord. . 

The right to the office is not in the relator. -The admitted facis =. ^ 
overcome the prima facie case. made by the. inquest of the justices, "e 
and show that that inquest was erroneous; that the-precinetsthrown ^ — . i 
out were not south of. the forty-second parallel, but north of-it, and . > 
consequently in the county of Jackson, and therefore that the relator 

was not in point of fact “ duly -elected at'the general election in 

1853, as he alleges in his complaint. e" 

“The second, question is the validity of the act of assembly, under _ ES. 
which the defendant claims to have-been elected. . -For the relator it 
is contended that the office is a franchise, a property -of which con- v 
sists in the fees and emoluments of the office. That by election, the a 
office was vested in him for a term of two years, and it was not com- = ad 
petent for the legislature to shorten his term of office, by providing i 
for the election of a successor before the expiration of that time. EO Ue 
We think differently. Public offices are created for the convenience. a 

„of the public, and not the officer. It is-competent for the legislature ~ i 
to abolish such offices when created, to shorten or lengthen the term 5 
of. office, or to increase or decrease the compensation. This position EE 
of course is to be understood with reference to such offices as are not ps 

- protected from,such ‘interference by constitutional inhibitions upon 
the legislative power.- In-this Territory there is no limitation bpon 
the legislative power in this respect, and the subject rests inthe © = —7 

. sound discretion of the legislature. If, in thé exercise of that dis- — - ix 

cretion, they deem, it proper to pass a law restricting the term of 

office for sheriff to one year, the. court cannot review that discretion. ^ 

It will make no difference whether the law in question be general and 
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apply to the whole Territory, or whether it be special and ‘apply ‘to 
one county... That is the case. - 3 Sny CINE 
Admitting the relator, to have been * duly elected," -after such 


election the legislature cut down the term-of office from two-years to ' 


one. If the legislature had reduced the fees of the office one-half 


€ 
~ 


instead of the term of office- one-half, the effect as to the'relátor: 


y N nu . H Z i 
would have beén the same, so far as -pecuniary injury is concerned. - 


No one will contend for a moment that in-the absence öf- any consti- 
tutional inhibition, it was not competent for the legislature to havé 
thus reduced.the fees. -Yet if the position of the‘ relator’s counsel 
be correct, that the. office is & franchise, the property of whicli (con- 
sisting of the fees and emoluments) is vested by election in the rela- 
tor, it is not perceived wherein lies the difference in the two instances, 


'So.far as the power of the legislature is in question. If itis compe- 


tent to reducé-the value of the office one-half, by decreasing the 
officer’s emoluments, it is equally competent to do the same thing by 
changing’ the term of office from two years'to one. ~> ) 

: Although some of the older cases;'and' decita of elementary wri- 
ters, may be opposed to the doctrine wé have announced, touching 
the nature of public offices, and the power of the legislature over 
them, it is sustained by the more modern decisións, by the common 
practice of nearly all the legislative bodies of these States, and the 
genius and spirit of our institutions. aa eae 


: " Judgment for the defendant. 
Borse & Cumn,.for the Relator. i ES 
Mosuer, for the Defendant, 
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Lovis Vamporr, Plaintiff, ) J 
1 : | Appeal Jrom Marion. Chancery 
e . Injunction. À 
Daniet Oris, Defendant. . | - 0 4 


n E - 
A settlqr, with an Indian woman fora wife, is a “ marmed" man, within the Teamng of the 
4th Section of the Donation Act. h : : 


In the district court of Marion County, at the November term, an 
injunction in this cause, previously granted by the Chief Justice on 
a hearing at-Chambers, was rendered perpetual, enjoining the defénd- 
antfrom farther use and occupation of the plaintiff's land claim. 
Defendant appealed ftom the decision of the district court, and upon 
hearing in the supreme court, the decree in-the “court below Was, 
affirmed. i E i9 


* * to 
3 " * E E * 


"Wirrrams, Ch. J.— The ‘difficulty in this casé consists in -deter- 
mining whether a settler, in all other respects qualified; can hold 640 


P 


» 


x ~ 


acres of land-under the donation act, when thé wife'of such settler 
is a woman of thé Indian race: Defendant admits that he has at- 
tempted to take and-use the south half of plaintiff?s claim,:but says 
the said south half has been set apart -by the Surveyor General -to 
the Indian wife of ‘plaintiff; therefore he has a-right to take and 
treat the land so set apart ag vacant land. = © ee: 


E 


: Plaintiff claims under Sec. 4 of-said- act, which provides- that .- 


* there shall be and hereby is granted to every white settler or occii- 
pant of the public lands,” &¢., but it is-said that “ plaintiff’s wife 
18 not-white,” therefore she cannot-take and hold under said section. 

Admitting the premises to be correct, the conclusion does not fol- 
low, unless -the wife is to be regarded-as a *'settler within the 
meaning of the donation-act. Beyond all question, if the wife must 
be quahfied as a ** settler’? in one respect, she must be'so qualified 
in all respécts; so that she must not only be of the required coldi, 


but of ‘thé:required agé and capacity, or she is entitled to-nothing .- 


under said aét. If-the wife of a competent settler has no rights 
undér the donation act, because she is not ‘white, then it. is- per- 
fectly certain that the wife of such a settler has no rights under said 
act, unless shé is over the age of 18 years, for the law in one breath 
presoribes both age and color.: Such a conclusion would not only 


* contravene the obvious meaning and uniform construction of said act, _ 


but would destroy the hitherto unquestioned right to 2 large amount 
of property in Oregon. -Furthermore, if the wife only takes as a 
“ settler,” she must be a ** citizen of the United States ;” or in the 
language of the act, must have “made a -declaration according tô 


law of his intention to become such.? Independent of any inference .. 


to be drawn from this language, it can-hardly be supposed that^Con- 
gress intended to drive the wife of an American citizen, if of foreign 
birth, to the éxtraordinary and unusual process, for females, of nat- 
uralization by the courts, before she could participate with her-hus-- 
band in the benefits of the said act. 2 US 
Section 5 of said act provides, that to ‘all’ white male citizens" 

emigrating, &c., shall be granted, &c., “if married, 820 acres, one 
half: to the husband, and the other half:to the wife, in her own right." 
This section.differs in phraseology somewhat from Sec. 4, -but the 
manifest object of that difference is to give persons, emigrating to - 
Oregon after 1850, one-half as much as Sec. 4 gives to immigrants 
before that time. So far as the provisions for the wife are concerned, 
the language of both sections is substantially the same. Now it is 
demonstrably certain that the wife, under Sec. 5, does not take on 
account of her color, age, or conduct as a settler, but by virtue of 
her-matrimonial relations to a legal settler. If this be not sò,- then 
the wife, to hold under said-section, must be a “ white male citizen,” 
which is impossible. Congress surely did not intend to make it more 
difficult for females, coming to Oregon prior-to 1850, to hold land, 


‘than for those who-came after that period. -Section 4 grants to every 


* whité settler or occupant,” &e.; Section 5 to alb white male éiti- 
zens.” Whatever- différené¢ -as- to females -may be “found in these 
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sections, certain it is that Section 5 is more exclusive in its language 
than Section 4. a a 22 ONE. 
` Section 6 provides that at certain timés <‘ each of said settlers 
shall notify -the Surveyor General of thé precise ‘tract or: tracts, 
claimed by them respectively.? ‘‘ Said:settlers’? referred to here, 
are the settlers mentioned in-Sections 4 and 5. Now if the wife As 
one.of “ said settlers," she must notify the, Surveyor Genera) ofthe _ 
precise tract which she claims, and this she cannot do, for sheis not- ', 
allowed to claim any precise tratt, till it is designated for her by the- — * 
Surveyor General. If then she is not bound to notify under Section; 
6, she is not a “ settler” under Sections 4 and 5. Provision is made 
in Section 8, forthe widow, where one is left by the decease of ** any: 
settler,” but there is no implication that “ any settler” may die and. 
leave'a widower. Taking all parts of the law together, it 18 evident’ 
that the qualifications of a husband, as a “ settler’? per se, qualify ` 
the wife, so that each gets an equal share of the donation. When- 
ever a claimant is otherwise competent, he is entitled to 640 acres, 
under Section 4, “if a married man,?! and no other exposition of his 
family affairs is necessary to establish his right. , More than this, 
the Surveyor General has no authority, by law, to inquire into, or - 
receive evidence as to the age or complexion of a claimant’s wife; 
such claimant is not bound to prove more, or permitted to prove less 
than the said act requires, to perfect his title to a land claim. 
- Now is not a man, legally married to an Indian woman, as much a 
* married man," to all intents and purposes, as though his wife were ' 
the “fairest of the fair ?? Is not an Indian woman, married to a 
white male citizen of the United States, “a wife in every sense of 
the law??? If two women are married in the same way to, the same 
sort of men, can it be said that one is a ** wife’? because she is white, 
and that the other is not a *^ wife" because she is copper colored ? 
Are the children ‘of a white man, and an Indian woman, legally 

married, bastards, because their mother is not white? The conclu. . 

sion is irresistible that an Indian woman,'married to a “ setfler,”? is 
K a *Cwife," within the meaning of the donation act, and therefore, on 

account of her wifeship, entitled to one-half of her husband’s claim. 

-F & But it is said that an Indian woman is an alien, and therefore has no 
" inheritable blood, and cannot be endowed of her husband’s estate. 
Admitting this to be true, it is wholly immaterial, and avails nothing 

in this case. The question here is, not what would be the rights-of 

an Indian wife in the estate of a deceased husband, at common law, 

* but what are her rights under the donation act, as the wife of a 
living legal settler. Congress could give land to an Indian wife as 
well as to any other person, and the simple question is, whether Con- 

‘gress has done so or not. If Congress has done so, which is evident, 

. — then the matter of blood is as unimportant as that of color. But 
this absurd doctrine that one has inheritable blood, and. another has 
not, is exploded here, for by our law aliens can purchase, inherit, 
hold, and convey property as if they were native born citizens.” It 

~ ds said that the policy of the government has been to keep the whites ` 
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and Indians apart, and therefore it is not to be supposed that Con- `. 


gress would, by law, Sanction marriages between them. 

Whatever policy upon this subject Goverment may have pursued 
elsewhere, its course here has been different, for white persons were ` 
invited to settle in this country before any steps were taken by.Gov- 
ernment ta remove the Indians, or extinguish their right to the soil. 
‘When the donation act was passed, Congress must have known that 
many of the early settlers of Oregon had married Indian women, 
and if it was not intended to place men so married upon the same 
footing with other married men, why did not Congress say so, iristead 
~of ‘using language, by the terms of which they were clearly em- 
braced? Much is said about the advantages to the country of a 
decision against the right of Indian wives to hold under the donation 
-act. Doubtless it would be better if land so-held belonged to white - 
mėn so it would be better if the lands of the indolent were in the 
‘hands of the industrious ; but such considerations, if worthy of notice _ 
at all, cannot weigh against the plain meaning and effect of the 
statutes. ‘These views, it is believed, comport with those taken of 
this question. by the land department of the Government. —_ 

Established constructions of the donation act, under which persons 
in good faith have acquired rights, ought not to be suddenly changed 
to the destruction of such rights, unless for mére important ‘reasons 
thah appear in this case. Indian women, as the wives of white men, 
and the offspring of such marriages, are unavoidably & part of our 
people, and it is better that, they should have property and homes, 
than that they should be worthless and wandering yagabonds in the 
country. du t 2m DM p 

Reference is made to the provision for * American half-breed In- - 
dians," as showing an exclusion of all other Indians from the benefit 
of said-act. No other Indians, it is true, can take as settlers, under 


said act, but married women, let it be remembered, take as wives? ' - 
and not as “settlers.”? Some doubt remains as to whether the south — 


half of plaintiff’s-claim has been set apart.to his wife, or not; but 
in any event plaintiff is entitled to, tlie possession: and use of said 
lands. It is therefore ordered that‘the injunction heretofore granted 
in-this case, be made perpetual, and, that defendant be forever re- . 
strained from committing waste or trespassing upon the land described | 
in plaintiff's petition. ' RENE 
ML M. 4 Judgment for plaintiff. 
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, Pamester Les, Plantif, Y 5 . oe 
<” | Action of “Right. Adjourned 
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s 20^ ws. into Supreme Court, from the 
MA M Dist. Court of Linn County, 

.DaurEL Simonds, Defendant. , Pe ee 
t pe i Mee eh, s 


1. Residence mist be detfexmined. from all the facts and circumstances in each particular : 


case. 
"0. Courts have jurisdiction where one seeks to mamitain and defend the possession of a daim 
_ against another, and in such a case, the objection that plamntiff’s claim 18 got in n * com- 
pact form,” will not be entertained. 2 


PE 


Wittiams, C, J.—This suit is brought to recover possession of a 


“certain tract of [sand in Lint” County. The facts material toa de- . 


cision of the case are as follows: Simonds took the claim in dispute’ 

, "in the fall of 1819; lived on it the ensuing winter ; started,for Ii- 

. moisin the Spring of 1850; said he was going after his family ; 
would bring one of his sons if his wife did not come; would return 

- if he lived; left the claim in dispute in possession of Carroll as his 
agent; small field on east side of iv; promised to write Carroll every 
opportunity, dirécting him how to manage claim; told him not to 

i sell it under two years; if sold, proceeds to be applied to the sup- 
port of schools. Simonds also left another claim or parcel of land 

. in the possession of Peterson. Carroll heard that Simonds, on his 
way to Illinois, left Portland sick ; heard that he died in California ; 

* » took the claim as his own; took it beeause he was told, and believed 
he could not hold it for another; people threatened to jump it; took 

it to keep it from being jumped ; worked on it ; did, not live on. it; 

sold it to Lee. in the fall of 1850 ; nothing said to. him about Sim- 

onds; sold it as his own; sold itfor $700 + Lee paid him. Lee 

went on; has resided on and cultivated it ever since. Simonds came 

back in the fall of 1851, put up his tent on the claim, went’ into it ; 

put up a house afterwards on claim; lived in that; has attempted 

-to hold:possession since. Somers. claims land between Leo’s house 

and the tract in dispute. Suit between Somers and Lee about the 
possession of that land decided for Lee. blu. oe 

. These facts show that Lee took: possession of the land in dispute, 

in the fall of 1850, but Simonds says that he was then “ residing 

: upon and cultivating” said land, amd therefore Lee's possession was 
wrongful as against him. -Was Simonds residing upon and cultiva- 

; ting the land in dispute, in the fall of 1850, within the meaning of 
‘the Donation Act? If he was there, his claim is prior in time and 
paramount in right to the claim of Lee, but if he was not, then 
. . Lee's possession, commencing in 1850, must be- preferred to the pos- 
. "session of Simonds, commencing in 1851, Simonds and his family 
were in the State of Illinois in the fall of 1850. ^ Admitting that 
Simonds might be with his family in llinois, and at-the same time 
residing upon a claim in Oregon, yet considerable evidence is neces- 
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sary to overcome the presumption that a man’s residence, at any ' . 


given time, is where he and his family are actually living at that 
time. ' Confessedly the family of Simonds were residing in Illinois in 
1850, and had never been in Oregon, and as a general rule the resi- 
dence or home.of a man is where his family resides—though this'is ' 
not always the case. Simonds tries to establish his residence upon 
this claim in the-fall of 1850, upon -the -naked fact,- that he lived 
there through the winter of ^49 and °50, but if that fact of itself 
proves that he resided there at that.time, then the fact that he was. 
in Illinois through the winter of 1850 and °51, proves that he resided - 
there at that time. ‘‘ Personal presence in.a place,’?. says Chief 
Justice Shaw, in Sears vs. Boston, 1 Met. 250, is one circumstance _ 
io determine the domicil,-or the fact of being an inhabitant, but it 
is far from being, conclusive. : Simonds. it ia true, said, when start- 
ing, for the States, that he was going after, his. family, and intended 
to return; if he lived, but if this goes.far enough to prove a résidence ` 
in Oregon, it falls far short of proving a residence upon the particu- 
lar land in quéstion. MEME 
. There is no evidence in this case to show that Simonds said at any | 
time that his residence was upon the land'in dispute—that he ever 
declared or intended to put his family on it when they came to Ore- 
gon—that he ever made any improvements on it, or did anything to -' 
make it a comfortable or permanent home for himself and family. 
When the claim came into the hands of Lee, there was a small field 
on it, but when or by whom made does not appear—it is probable 
that,Simonds had a tent, cabin, or house on the claim to livein | 
through the winter of 1849 and 50, but there is no direct evidence 
to this point. Doubtless Simonds was anxious to hold the claim until 
, he returned from Illinois, but whether as a-place of residence, :or for 
purposes of speculation, cannot be determined from the testimony. 
Nothing in the case enables us to say whether Simonds, after his. 
return from Illinois, intended to haye his residence upon the claim in 
dispute, or'upon the one, left in Peterson’s hands. Chief Justice 
Shaw, in Thorndyke vs: Boston, 1 Met. 242, very properly. says: 
“ No exact definition of domicil can be given—it depends upon no 
. one fact, or combination of circumstances, but from the whole taken . 
, together it. must be determined in each particular case.” ^ Whether 
a man resides upon a claim or not, at a particular time, is a question 
of fact to be decided from declarations, ‘acts, and circumstances of 
‘the person concerned, made and existing prior.to, and atthe time the“ 
controversy about his residence.originates. "Temporary absence by. 
a settler from a claim, ‘upon which he has established‘his residence, , 
doés not necessarily change or affect that residence, if it is in point * 
of fact the home of the-settler while away, and he looks to it, and ^ 
treats it as his actual permanent home. Simonds, -it is conceived, 
never had an actual home upon the claim‘in question. Lee's right, 
‘as against Simonds, is quite as good, if not better than it would have 
been if Simonds, when he went to Illinois, ‘had not left the' claim in 
the possession of Carroll. No one, by proxy, can make or continue 
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such à residenée upon'the public lands of Oregon: as the Donation - 


. Act contemplates, and therefore the posession of Carroll. could have 
been'of no avail to Simonds, as againgt_ third persons. Notwith- 
~ standing Carroll obtained the possession of this claim as. agent; hé 
could not hold if ii that capacity, so as to' make his possession in N 
law duswet for the posséssion óf Simonds, Carrolla possession was >} 
his own to all intents and purposes; or it was no possession’at all. 
Simonds transférréd thé possessiow of. the land in question to Carroll >» - 
‘in the Spring of 1850. In the fall of the same year, Carroll sold 
and transferred the posséssion to Lee, so that Lee was not a disseizor 
but a regular successor to Simondsin possession of the premises—but 
^ ' itis said that Carroll was guilty of á breach of trust, in selling the . 
.  élainrtgo Leé. " Whether this be so or not, Lee; it seems, found Car- 
toll in thé áctüaf possession of the-claim, and for aught that appears, 
purchased it im góod faith, and having so purchased, hé took the _ 
possession which Carroll received from Simoüds, and holds it unaf- - 
fected by any dispute between the two, as to their duties and obliga- 
'. tions, to each other. ] MEC ] z 
.. x Objection is made to the jurisdiction of the court in this matter, 
on the ground that it is s case of conflict of boundaries, and pur-. , 
Süaht to Secfion'G of the Donation Act, should be determined by tlie 
. Surveyor General. -Oné illustratión will suffice to show the correct 
H view of this question: A’. aid B: have adjoining claims, and a dis- 
$ pute as to-the boundary lie bétween them.. Proceedings for the 
solé purpose of settling this dispute, while the land claimed by both 
isin common; must bé had before thé Surveyor General, and are not 
cognizable in the first instance by thé courts. But if A. attempts 
to appropriate the disputed tract to his own exclusive use by enclo- 
_ Sure or otherwise, then B. may invoke the aid of the courts to main- 
tain and defend his possession, and in the same' way A. may protect, 
-  hitngelf against B. “Sacha procedure. may incidentally, involve a 
‘. decision a8 to botndary, büt- the’ courts, from the necessity of the 
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obtain its use for yéars. This point is more fully discussed in the — 
case of Woodsides va. Rickey, decided at this term. : 
Objection is also made to. Lee's right of recovery, on the-ground 
. that his dlaim is not in a “ compact fori, ' Courts will not under- 
take to day whethef & claim is th & compact form, or not, sò as fo 
change; of curtail possession, but leave that question to the exclusive 
jurisdictio of thé Land Office. -Cómpact form is a relative, and not 
"an absolüte reiuiremiént, for a claim taken under certain circumstan- 
ees inight bé compact in fori, and be entirely different in shape from 
4 elaim taken under other 4nd different circumstances. Courts will » 
hot anticipate the Government in decidiüg á question of this kind. 
Sótiérs, it appéars, clüims the land lyitg between the house wf Lée | 
. . Gd the fact in dispute, dnd that contest, it is sáid, is still pending 
p before thé Surveyor General. Sotiers fried to dispossess Lee of the : 
- “sid Isaids"by air Action of forcible entry and. detuiner; and was de-. : 
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feated, and, the record of that suit is in evidence here, so hat. thus 
far it seems Lee is in possession of the land in dispute -between him 


and Somers, and has a right to the exclusive possession of the land. 
in dispute } between him and Simonds. E < 


.J udgúńent for plaintiff. ^. 
 Hanpine & „GROVER, for Plaintif, e. 
Tuornton, for Defendant. E 
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